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PIRAPORA II SOLAR HOLDING S.A. 

CNPJ n.º 27.219.024/0001-92 

NIRE 33.3.0032450-0 

 

ATA DA ASSEMBLEIA GERAL DE DEBENTURISTAS DA 2ª (SEGUNDA) EMISSÃO DE DEBÊNTURES 

SIMPLES, NÃO CONVERSÍVEIS EM AÇÕES, DA ESPÉCIE COM GARANTIA REAL, EM SÉRIE ÚNICA, PARA 

DISTRIBUIÇÃO PÚBLICA, COM ESFORÇOS RESTRITOS DE DISTRIBUIÇÃO, DA PIRAPORA II SOLAR 

HOLDING S.A., REALIZADA EM SEGUNDA CONVOCAÇÃO EM 15 DE JULHO DE 2026 

 

1. DATA, HORA E LOCAL: Realizada exclusivamente de forma digital e remota, em 15 de julho de 

2026, às 11:00 horas, nos termos do artigo 71, § 2º, da Resolução da Comissão de Valores Mobiliários 

(“CVM”) n.º 81, de 29 de março de 2022, conforme alterada (“Resolução CVM 81”), por meio da 

plataforma Microsoft Teams, via internet, sem prejuízo da utilização da instrução de voto a distância 

como instrumento para exercício do direito de voto pelos debenturistas da 2ª (segunda) emissão de 

debêntures simples, não conversíveis em ações, da espécie com garantia real, em série única, para 

distribuição pública, com esforços restritos de distribuição, da Pirapora II Solar Holding S.A. 

(“Debenturistas”, “Debêntures”, “Emissão” e “Companhia”, respectivamente), conforme informado 

pela Companhia aos Debenturistas e ao mercado em geral no âmbito dos documentos referentes à 

convocação desta assembleia (“Assembleia”), coordenada pela Companhia, localizada na Avenida 

Almirante Barroso, 81, 19º andar – Centro, Rio de Janeiro/RJ, CEP 20.031-004. Nos termos do artigo 75, 

inciso IV, e artigo 79, caput, da Resolução CVM 81, a Assembleia foi integralmente gravada, e a 

respectiva gravação será mantida pela Companhia pelo prazo mínimo de 5 (cinco) anos ou por prazo 

superior, caso este venha a ser fixado pela CVM. 

 

2. CONVOCAÇÃO: Convocação regularmente realizada por meio de edital de segunda convocação 

publicado nas versões impressa e digital no jornal “Diário Comercial” (“Jornal de Publicação”), nos dias 

7, 8 e 9 de julho de 2026, com divulgação simultânea na página do Jornal de Publicação na internet, nos 

termos do artigo 289 da Lei n.º 6.404, de 15 de dezembro de 1976, conforme alterada (“Lei das 

Sociedades por Ações”).  

 

3. PRESENÇA E QUÓRUM: Presentes, em segunda convocação: (i) Debenturistas detentores de 

45,68% (quarenta e cinco inteiros e sessenta e oito centésimos por cento) das Debêntures em 

circulação, sendo o quórum suficiente para a instalação da Assembleia nos termos do “Instrumento 

Particular de Escritura da 2ª (Segunda) Emissão de Debêntures Simples, Não Conversíveis em Ações, da 

Espécie com Garantia Real, em Série Única, para Distribuição Pública, com Esforços Restritos de 

Distribuição, da Pirapora II Solar Holding S.A.”, celebrado em 13 de setembro de 2019 entre a 

Companhia e a Pentágono S.A. Distribuidora de Títulos e Valores Mobiliários (“Agente Fiduciário”), 

conforme aditado em 11 de outubro de 2019 (“Escritura de Emissão”); (ii) representante do Agente 

Fiduciário; e (iii) representantes da Companhia. Nos termos do artigo 76, §§ 1º e 2º, da Resolução CVM 

81, os Debenturistas que participaram da Assembleia por meio de instrução de voto a distância válida, 

nos termos da regulamentação, ou por meio do sistema eletrônico foram considerados presentes nesta 

Assembleia e signatários da presente ata.  
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4. MESA: Presidida pela Sra. Jessica Von Moegen (“Presidente”), eleita pelos Debenturistas 

presentes, e secretariada pela Sra. Luisa Soares Moreira (“Secretária”).  

 

5. ORDEM DO DIA: Deliberar sobre as seguintes matérias: 

 

(i) Anuência prévia para a substituição do “Operations and Maintenance Agreement”, 

celebrado em 16 de julho de 2020 entre as SPEs e a Solarig Brasil Serviços em Energia Ltda., 

por um contrato de operação e manutenção (O&M) a ser celebrado entre as SPEs e a EDF 

Norte Fluminense Serviços e Projetos em Geração de Energia Ltda. (“Substituição O&M”), 

sem que isso configure um Evento de Vencimento Antecipado Não Automático, em linha 

com a Cláusula 4.2, item (i), e a Cláusula 5.1, item (ii), da Escritura de Emissão. 

 

(ii) Inclusão da Cláusula 6.5.9 na Escritura de Emissão, de modo a prever uma remuneração 

adicional de “homem-hora”, relativa à prestação de serviços extraordinários do Agente 

Fiduciário no âmbito da Emissão, no valor equivalente a R$ 800,00 (oitocentos reais). 

 

(iii) Autorização à Companhia para, em conjunto com o Agente Fiduciário, praticar todos os atos 

e celebrar todos os documentos necessários ou convenientes à implementação da Ordem 

do Dia, incluindo, sem limitação, a celebração de aditamento à Escritura de Emissão para a 

atualização do Anexo III e a inclusão da Cláusula 6.5.9, referente à remuneração “homem-

hora” do Agente Fiduciário, no prazo de 20 (vinte) dias corridos a contar da celebração do 

novo contrato de operação e manutenção (O&M) no âmbito da Substituição O&M. 

 

6. DELIBERAÇÕES: Após apreciarem a ordem do dia: 

  

(i) Debenturistas representando 100% (cem por cento) das Debêntures em circulação 

presentes, sem voto contrário ou abstenção com relação a este item, aprovaram a anuência 

prévia para a Substituição O&M, sem que isso configure um Evento de Vencimento 

Antecipado Não Automático, em linha com a Cláusula 4.2, item (i), e a Cláusula 5.1, item (ii), 

da Escritura de Emissão. 

 

(ii) Debenturistas representando 100% (cem por cento) das Debêntures em circulação 

presentes, sem voto contrário, e 2,78% (dois inteiros e setenta e oito centésimos por cento) 

de abstenção das Debêntures em circulação presentes com relação a este item, aprovaram 

a inclusão da Cláusula 6.5.9 na Escritura de Emissão, de modo a prever uma remuneração 

adicional de “homem-hora”, relativa à prestação de serviços extraordinários do Agente 

Fiduciário no âmbito da Emissão, no valor equivalente a R$ 800,00 (oitocentos reais), com 

a seguinte redação:  

 

“6.5.9. Em caso de necessidade de realização de Assembleia Geral de Debenturistas, ou 

celebração de aditamentos ou de instrumentos legais relacionados à Emissão, será 
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devida ao Agente Fiduciário uma remuneração adicional equivalente a R$ 800,00 

(oitocentos reais) por homem-hora dedicado às atividades relacionadas à Emissão, a ser 

paga no prazo de 30 (trinta) dias após a entrega, pelo Agente Fiduciário à Emissora, do 

relatório de horas correspondente. Para fins de conceito de Assembleia Geral de 

Debenturistas, engloba-se todas as atividades relacionadas à assembleia e não somente 

a análise da minuta e participação presencial ou virtual da mesma. Assim, nessas 

atividades, incluem-se, mas não se limitam a: (a) análise de edital; (b) participação em 

calls ou reuniões; (c) conferência de quórum de forma prévia à assembleia; (d) 

conferência de procuração de forma prévia à assembleia; e (e) aditivos e contratos 

decorrentes da assembleia. Para fins de esclarecimento, “relatório de horas” é o material 

a ser enviado pelo Agente Fiduciário com a indicação da tarefa realizada (por exemplo, 

análise de determinado documento ou participação em reunião), do colaborador do 

Agente Fiduciário, do tempo empregado na função e do valor relativo ao tempo.” 

 

Para fins de esclarecimento, os votos correspondentes à abstenção deste item são 

excluídos da base de cálculo da aprovação mencionada acima. 

 

(iii) Debenturistas representando 100% (cem por cento) das Debêntures em circulação 

presentes, sem voto contrário ou abstenção com relação a este item, aprovaram a 

autorização à Companhia para, em conjunto com o Agente Fiduciário, praticar todos os atos 

e celebrar todos os documentos necessários ou convenientes à implementação da Ordem 

do Dia, incluindo, sem limitação, a celebração de aditamento à Escritura de Emissão para a 

atualização do Anexo III e a inclusão da Cláusula 6.5.9, referente à remuneração “homem-

hora” do Agente Fiduciário, no prazo de 20 (vinte) dias corridos a contar da celebração do 

novo contrato de operação e manutenção (O&M) no âmbito da Substituição O&M. A 

Emissora deverá comunicar a ocorrência da Substituição O&M ao Agente Fiduciário em até 

3 (três) Dias Úteis da referida Substituição O&M, para acompanhamento do prazo. 

 

A Companhia esclarece que, diante da aprovação das matérias acima, o aditamento à Escritura de 

Emissão será divulgado nos termos das normas aplicáveis, inclusive para fins de ciência aos 

Debenturistas sobre a celebração do novo contrato de operação e manutenção (O&M) no âmbito da 

Substituição O&M, que deverá ser substancialmente similar à minuta constante do Anexo II.  

 

Ainda, a Companhia pagará, via ambiente B3, prêmio (waiver fee) aos Debenturistas de 0,10% (dez 

centésimos por cento) flat, incidente sobre o Valor Nominal Unitário Atualizado na data desta 

Assembleia (“Prêmio”), em até 15 (quinze) Dias Úteis contados da data desta Assembleia (“Data de 

Pagamento do Prêmio”). 

 

O valor final do Prêmio a ser pago deverá ser confirmado pela Companhia e informado ao Agente 

Fiduciário com, no mínimo, 3 (três) dias úteis de antecedência da Data de Pagamento do Prêmio, 

através do e-mail precificacao@pentagonotrustee.com.br, para criação do evento na B3. Somente 
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receberão o referido Prêmio os Debenturistas que forem detentores das Debêntures no fechamento 

do dia útil imediatamente anterior à Data de Pagamento do Prêmio.  

 

A Companhia informa que a presente Assembleia atende a todos os requisitos e orientações de 

procedimentos para sua realização, conforme determina a Resolução CVM 81. 

 

As deliberações acima estão restritas apenas à ordem do dia desta Assembleia e não serão 

interpretadas como renúncia de qualquer direito dos Debenturistas e/ou deveres da Companhia, 

decorrentes de lei e/ou da Escritura de Emissão. 

 

Ficam ratificados todos os demais termos e condições da Escritura de Emissão não alterados nos termos 

desta Assembleia Geral de Debenturistas, bem como todos os demais documentos da Emissão até o 

integral cumprimento da totalidade das obrigações ali previstas. 

 

7. ENCERRAMENTO: Nada mais havendo a ser tratado e inexistindo qualquer outra manifestação, 

foi encerrada a presente Assembleia, da qual se lavrou esta ata, que, lida e aprovada, foi assinada pela 

Presidente, pela Secretária, pelos representantes da Companhia e pelo representante do Agente 

Fiduciário.  

 

A Presidente, nos termos do artigo 76, § 2º, da Resolução CVM 81, registrou a presença dos 

Debenturistas presentes, de forma que serão dispensadas suas respectivas assinaturas na lista de 

presença anexa.  

 

Foi autorizada, ainda, a lavratura da presente ata na forma de sumário, nos termos do artigo 130, § 1º, 

da Lei das Sociedades por Ações. Assinaturas: Mesa: Jessica Von Moegen (Presidente); Luisa Soares 

Moreira (Secretária). Representante do Agente Fiduciário: Ingricheli da Costa Rodrigues; 

Representantes da Companhia: Jessica Von Moegen e Luisa Soares Moreira. 

 

Os termos em letras maiúsculas que não se encontrem aqui expressamente definidos têm o significado 

que lhes é atribuído na Escritura de Emissão. 

 

(As assinaturas encontram-se na página seguinte. O restante desta página foi intencionalmente deixado 

em branco.)  
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(Página de assinaturas da “Ata da Assembleia Geral de Debenturistas da 2ª (Segunda) Emissão de 

Debêntures Simples, Não Conversíveis em Ações, da Espécie com Garantia Real, em Série Única, para 

Distribuição Pública, com Esforços Restritos de Distribuição, da Pirapora II Solar Holding S.A., realizada 

em segunda convocação em 15 de julho de 2026”) 

 

Rio de Janeiro/RJ, 15 de julho de 2026. 

 

Certificamos que a presente é cópia fiel da ata original lavrada no livro próprio. 

 

MESA 

 

Presidente  Secretária 

   

   

   

 

AGENTE FIDUCIÁRIO 

 

PENTÁGONO S.A. DISTRIBUIDORA DE TÍTULOS E VALORES MOBILIÁRIOS 

 

 

 

 

COMPANHIA 

 

PIRAPORA II SOLAR HOLDING S.A. 
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(Anexo I da “Ata da Assembleia Geral de Debenturistas da 2ª (Segunda) Emissão de Debêntures Simples, 

Não Conversíveis em Ações, da Espécie com Garantia Real, em Série Única, para Distribuição Pública, 

com Esforços Restritos de Distribuição, da Pirapora II Solar Holding S.A., realizada em segunda 

convocação em 15 de julho de 2026”) 

 

Lista de presença 

 

 

Debenturista CPF/CNPJ Representante 

BNP PARIBAS ASSET 

MANAGEMENT BRASIL LTDA. 

322.040.138-46 Nathalia Soares 

SPARTA ADMINISTRADORA DE 

RECURSOS LTDA. 

350.131.658-57 Vinicius Paiva 

TIVIO CAPITAL DISTRIBUIDORA 

DE TITULOS E VALORES 

MOBILIARIOS S.A. 

399.927.818-82 e 312.541.918-

28 

Pedro Bento e Sami Karlik 

 

XP GESTÃO DE RECURSOS 

LTDA. 

319.299.448-70 e 102.094.447-

11 

Henrique Teruo e Michelle 

Ferreira 

XP VISTA ASSET MANAGEMENT 

LTDA. 

319.299.448-70 e 102.094.447-

11 

Henrique Teruo e Michelle 

Ferreira 

XP INVESTIMENTOS CCTVM 

S.A. 

319.299.448-70 e 102.094.447-

11 

Henrique Teruo e Michelle 

Ferreira 
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(Anexo II da “Ata da Assembleia Geral de Debenturistas da 2ª (Segunda) Emissão de Debêntures 

Simples, Não Conversíveis em Ações, da Espécie com Garantia Real, em Série Única, para Distribuição 

Pública, com Esforços Restritos de Distribuição, da Pirapora II Solar Holding S.A., realizada em segunda 

convocação em 15 de julho de 2026”) 

 

Minuta de contrato de O&M 

 

 

____________________________________________________________________________ 

 

OPERATIONS AND MAINTENANCE AGREEMENT 

 

AMONG 

PIRAPORA II ENERGIAS RENOVÁVEIS S.A.,  

PIRAPORA III ENERGIAS RENOVÁVEIS S.A.   

PIRAPORA IV ENERGIAS RENOVÁVEIS S.A. 
 

And 

 

 EDF NORTE FLUMINENSE SERVIÇOS E PROJETOS EM GERAÇÃO DE ENERGIA LTDA. 

 

dated [•] 
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OPERATION AND MAINTENANCE AGREEMENT 

 

This Operation and Maintenance Agreement (together with its Exhibits, the “Agreement”), dated [•] among 

PIRAPORA II ENERGIAS RENOVÁVEIS S.A., enrolled with CNPJ/MF under No.23.984.342/0001-99 with 

head offices at Faz.  Marambaia,  Estrada  da  Uniagro,  S/N,  Km7,  Gleba  2, Pirapora, state of Minas Gerais, 

ZIPCODE: 39.277-899.  Brazil ("Pirapora II"); PIRAPORA III ENERGIAS RENOVÁVEIS S.A., enrolled with 

CNPJ/MF under nº 23.983.428/0001-05, with head offices at Faz.  Marambaia,  Estrada  da  Uniagro,  S/N,  Km7,  

Gleba  3, Pirapora, state of Minas Gerais, ZIPCODE: 39.277-899.Avenida Almirante Barroso, nr. , Brazil 

("Pirapora III"); e PIRAPORA IV ENERGIAS RENOVÁVEIS S.A., enrolled with CNPJ/MF under nº. 

23.975.390/0001-10, with head offices at Faz.  Marambaia,  Estrada  da  Uniagro,  S/N,  Km7,  Gleba  4, Pirapora, 

state of Minas Gerais, ZIPCODE: 39.277-899,Avenida Almirante Barroso, nr. Brazil ("Pirapora IV"), (each of 

Pirapora II, Pirapora III and Pirapora IV an “SPV” and collectively, the “Owner”) and EDF NORTE 

FLUMINENSE SERVIÇOS E PROJETOS EM GERAÇÃO DE ENERGIA LTDA. incorporated pursuant to 

the laws of Brazil, enrolled with the Brazilian Taxpayer’s Registry (CNPJ/MF) under No 04.768.210/0004-28, 

with head offices at Estrada Uniagro, Km 7, Fazenda Marambaia, Gleba 10, área rural de Pirapora, CEP 39.277-

899, Pirapora, MG, (the “O&M Contractor”). Each of the Owner and the O&M Contractor being a “Party” and 

collectively the “Parties”. 

 

RECITALS 

 

(A) Each of the SPVs operates a photovoltaic solar energy project with an aggregate installed capacity of 33.82 

MWp (each, as further defined herein, including the Solar Generators and the balance of system, a “SPV Solar 

Plant” and collectively, the “Solar Plant”) located at the Municipality of Pirapora, state of Minas Gerais, (as further 

described in Exhibit Y, the “Solar Plant Site”). 

(B) The O&M Contractor has represented that it has expertise and knowledge in the management, operation, 

maintenance and administration of solar energy systems substantially similar to the Solar Plant.   

(C) The Owner wishes to engage the O&M Contractor as an independent contractor on the terms and 

conditions set forth herein for the purpose of operating and maintaining the Solar Plant and performing certain 

other duties including but not limited to the administration of the Solar Plant on behalf of the Owner. 

 

ARTICLE 1 

DEFINITIONS AND INTERPRETATION 

Section 1.1 Definitions.  As used in this Agreement, all capitalized terms shall have the respective meanings 

given to them in this Agreement and in the Schedule of Definitions attached hereto as Exhibit A. 

Section 1.2 Exhibits.   Each Exhibit attached hereto is incorporated herein in its entirety by this reference and 

is deemed to form an integral part of this Agreement for all legal purposes. 

Section 1.3 Interpretation.   

(a) Terms defined in a given number, tense or form shall have the corresponding meaning when used in this 

Agreement with initial capitals in another number, tense or form.  The meaning assigned to each term defined 

herein shall be equally applicable to both the singular and the plural forms of such term and vice versa, and words 

denoting either gender shall include both genders as the context requires. Where a word or phrase is defined herein, 

each of its other grammatical forms shall have a corresponding meaning. 

(b) The terms such as “hereof,” “herein,” “hereto,” “hereinafter” and other terms of like import are not limited 

in applicability to the specific provision within which such references are set forth but instead refer to this 

Agreement taken as a whole. 

(c) When a reference is made in this Agreement to an Article, Section, subsection or Exhibit, such reference 



 

15 

is to an Article, Section, subsection or Exhibit to this Agreement unless otherwise specified. 

(d) The word “include,” “includes,” and “including” “when used in this Agreement shall be deemed to be 

followed by the words “without limitation,” and unless otherwise specified shall not be deemed limited by the 

specific enumeration of items, but shall be deemed without limitation.  The term “or” is not exclusive. 

(e) A reference to any party to this Agreement or any other agreement or document shall include such Party’s 

predecessors, successors and permitted assigns. 

(f) A reference to a body, other than a Party to this Agreement (including an institute, association or authority) 

whether statutory or not: 

(i) which ceases to exist; or  

(ii)  whose powers or functions are transferred to another body,  

is a reference to the body which replaces it or substantially succeeds to its power or functions. 

 

(g) Without adversely impacting either Party’s rights and obligations under this Agreement with respect to a 

Change In Law, reference to any Applicable Law means such Applicable Law as amended, modified, codified, 

replaced or re-enacted, and all rules and regulations promulgated thereunder. 

(h) A reference to any agreement, document or instrument means such agreement, document or instrument as 

amended, restated, supplemented, novated or otherwise modified as permitted by the terms thereof. Provisions 

including the word “agree”, “agreed” or “agreement” require the agreement to be in writing. 

(i) A reference to time is to local time in Rio de Janeiro, Brazil. 

(j) The Parties have participated jointly in the negotiation and drafting of this Agreement.  Any rule of 

construction or interpretation otherwise requiring this Agreement to be construed or interpreted against any Party 

by virtue of the authorship of this Agreement shall not apply to the construction and interpretation hereof. 

(k) References to "Owner" under this Agreement shall be construed as references to "the SPVs", "any of the 

SPVs", "none of the SPVs" or "the relevant SPV" as required by the context in each case. Ο&Μ Contractor 

acknowledges and agrees that Owner shall be entitled to allocate the amounts due by Ο&Μ Contractor to Owner 

under this Agreement among the SPVs in the proportion it deems appropriate at its sole discretion.  

Section 1.4 Conflicts in Documentation.   This Agreement, including the Exhibits hereto shall be taken as 

mutually explanatory. If the O&M Contractor becomes aware of an express conflict between the provisions of this 

Agreement or any Exhibit hereto, the O&M Contractor shall immediately Notify the Owner of such conflict.  In 

the event of a conflict between any provision with the Articles or Sections of this Agreement and an Exhibit, the 

provisions of the Articles or Sections shall take precedence over any Exhibit.  In the event of a conflict between 

the Exhibits, the Parties shall work together in good faith to resolve such conflict, provided that if no agreement is 

reached within twenty (20) Business Days of such conflict being Notified to either Party, the Parties agree to 

resolve such conflict in accordance with the provisions of Article 17. Notwithstanding the provisions of this 

Section 1.4, where this Agreement requires compliance with any requirements, documents, standards, practices, 

methods, codes, acts, Applicable Law, Applicable Permits or Requirements the most stringent obligation shall 

prevail and the O&M Contractor shall not be entitled to any relief in so complying. 

Section 1.5 Documentation Format. This Agreement and all documentation to be supplied hereunder shall 

be in the English language. The foregoing notwithstanding, the O&M Contractor shall translate into Portuguese 

the manuals, documents, this Agreement, reports and information delivered by O&M Contractor and listed in 

Exhibit W or, even if not listed in Exhibit W, whenever translation or adaptation of such manuals, documents and 

information is necessary for the purposes of compliance with the Applicable Laws; at O&M Contractor’s own 

costs and risk. 
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ARTICLE 2 

ENGAGEMENT OF THE O&M CONTRACTOR 

Section 2.1 Engagement of the O&M Contractor.  The Owner hereby engages the O&M Contractor as an 

independent contractor to operate, maintain and repair the Solar Plant, and to perform certain administration and 

management services for the Solar Plant as set forth in this Agreement.  The O&M Contractor accepts such 

engagement and agrees to perform the Services and its other obligations under this Agreement in accordance with 

the terms and conditions hereof. 

Section 2.2 Relationship.  The O&M Contractor shall act as an independent contractor of the Owner with 

respect to the performance of its obligations hereunder. Despite belonging to the same economic group, the parties 

develop distinct lines of business and neither the O&M Contractor nor, employees, Subcontractors, vendors or 

suppliers, or the employees of any such parties employed in connection with the Services shall be deemed to be 

agents, representatives, employees, or servants of the Owner.  This Agreement is not intended to create, and shall 

not be construed to create, a relationship of principal-agent, partnership or an association of profit between the 

Owner and the O&M Contractor and also excludes any direct relationship between agents, representatives, 

employees, or servants of the O&M Contractor and the Owner other than as envisaged by this Agreement. 

Section 2.3 Engagement of Third Parties. 

(a) Use of Subcontractors and Major Subcontractors.  Subject to the provisions set forth herein and in 

particular the provisions of Exhibit J, the O&M Contractor is authorized to subcontract the Services provided that 

the O&M Contractor shall not subcontract all (or substantially all) of the Services. To the extent that the O&M 

Contractor engages Subcontractors to provide the Services, the O&M Contractor undertakes to ensure that 

Subcontractors are aware of and comply with the applicable Requirements and satisfy the standards for 

performance set forth in this Agreement, including the provisions of Exhibit Z. The O&M Contractor may only 

subcontract or engage persons and entities that are licensed, insured and qualified to perform the services 

requested; the O&M Contractor must provide Notice of any Subcontractors to the Owner.  

(b) Services Reserved to Major Subcontractors. The O&M Contractor undertakes not to purchase or otherwise 

acquire any Services from a Person who is not an approved Major Subcontractor or a supplier or manufacturer 

covered under an Equipment Warranty (even after the expiration of such Equipment Warranty) for the provision 

of such Spare Part or Service without the Owner’s prior written consent.   

(c) Appointment of Major Subcontractors. The O&M Contractor shall notify the Owner of any additional 

Subcontractors whom the O&M Contractor proposes to engage that, if engaged, would be deemed a Major 

Subcontractor.  The Owner will have ten (10) Business Days from receipt of a Notice served pursuant to Section 

2.3(c) in which to either approve or reject, acting reasonably, the proposed Subcontractor. 

(d) Conditions Applying to Review of Major Subcontractors.  The review and approval by the Owner of any 

Major Subcontractor (or such Subcontractor’s inclusion in Exhibit J) shall not (i) constitute any approval of the 

Services undertaken by any such Major Subcontractor; (ii) cause the Owner to have any responsibility for the 

actions, the Services or payment of such Major Subcontractor or to be deemed to be in an employer-employee or 

principal-agent relationship with any such Major Subcontractor; or (iii) in any way relieve the O&M Contractor 

of its responsibilities and obligations under this Agreement. In no event shall any Subcontractor be deemed to be 

a third-party beneficiary of this Agreement.   

(e) Amendment of Exhibit J.  Upon acceptance by the Owner of a proposed Major Subcontractor pursuant to 

Section 2.3(c), Exhibit J shall be deemed to have been amended to reflect such additional approved Major 

Subcontractor for the relevant Spare Part or Service (to the extent of the Owner’s written approval). The O&M 

Contractor’s use of such Major Subcontractor shall not modify or increase the compensation payable to the O&M 

Contractor pursuant to Article 6 or otherwise. The O&M Contractor shall, within a reasonable time (and in any 

case not to exceed twenty (20) Days) following entering into any subcontract with a Major Subcontractor, deliver 

a complete copy of the subcontract, certified as being a true copy of the original to the Owner provided that such 

copies may be redacted to extract pricing and commercially sensitive information. 
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(f) Assignment of Subcontracts.  The O&M Contractor shall procure that each Major Subcontractor consents 

to and shall ensure that the respective subcontracts provide for the O&M Contractor's right to assign their 

subcontracts to the Owner, or at the Owner’s request, to the Financing Parties without the consent of the relevant 

Major Subcontractor and for the following: 

(i) Owner (and the Financing Parties pursuant to the terms of any Lender Direct Agreement) and their 

respective designees shall be entitled to exercise upon termination of this Agreement under Article 9 or take-

over of the Services under Section 9.5 (d), in the place and stead of the O&M Contractor, any and all rights 

and remedies of O&M Contractor under each subcontract with a Major Subcontractor, subject to the terms 

of such subcontract. Further, each Subcontractor shall agree, where applicable, to enter into a direct 

agreement with a Financing Party, in a form which includes terms customary within the renewable energy 

industry in Brazil and as reasonably requested by the Financing Party; 

(ii) Owner (and the Financing Parties pursuant to the terms of any Lender Direct Agreement) shall 

have the right, but not the obligation, with prior written notification to the O&M Contractor of at least five 

(5) Business Days, to pay all sums due from the O&M Contractor under each subcontract with a Major 

Subcontractor and to perform any other act, duty or obligation required of the O&M Contractor under each 

subcontract with a Major Subcontractor or cause to be cured any default of the O&M Contractor under each 

such subcontract in the time and manner provided by the terms of that subcontract; 

(iii) any exercise of remedies by Owner pursuant to Section 9.5 (c) and/or (d) and/or foreclosure by 

the Financing Parties of a security interest shall not constitute an event of default under any subcontract with 

a Major Subcontractor, nor require the relevant Major Subcontractor’s consent; 

(iv) upon any rejection or other termination of any subcontract with a Major Subcontractor pursuant 

to any process undertaken with respect to O&M Contractor under any Applicable Laws related to 

bankruptcy, at the request of Owner (or the Financing Parties pursuant to the terms of any Lender Direct 

Agreement) made within ninety (90) days following such termination or rejection, the relevant Major 

Subcontractor shall enter into a new agreement with the SPVs or the Financing Parties, as applicable, or 

their respective designees, having substantially the same terms and conditions as that subcontract; 

(v) the Major Subcontractor shall not exercise any right to terminate or suspend its performance under 

the subcontract as a result of an O&M Contractor’s default unless (i) it shall have given Owner (and the 

Financing Parties pursuant to the terms of any Lender Direct Agreement) prior written notice of its intent to 

terminate or suspend its performance under the subcontract, specifying the O&M Contractor’s default giving 

rise to such right, and (ii) Owner or the Financing Parties, as applicable, shall not have caused to be cured 

such O&M Contractor’s default within thirty (30) days after such notice; provided that if such O&M 

Contractor’s default cannot be cured by Owner or the Financing Parties, as applicable, within such period 

and Owner or the Financing Parties, as applicable, commences and continuously pursues cure of such O&M 

Contractor’s default within such period, such period for cure shall be extended for a reasonable period of 

time under the circumstances, such period not to exceed an additional one hundred twenty (120) days; and 

provided also that the O&M Contractor and the relevant Major Subcontractor’s respective obligations shall 

otherwise remain in effect during any such cure period, and such obligations and procedure may be set forth 

in the relevant Lender Direct Agreement; and 

(vi)  if Owner (or the Financing Parties pursuant to the terms of any Lender Direct Agreement) shall, 

within the time periods described on item (v), cure all O&M Contractor’s defaults under a subcontract with 

a Major Subcontractor that are capable of cure by a third party, then O&M Contractor shall no longer be in 

default under the relevant subcontract, which shall continue in full force and effect. 

(g) Terms of Assignment.  Any assignment requested pursuant to Section 2.3(f) shall be: (i) effected within 

twenty (20) Business Days of the date of the Notice issued by the Owner (provided that the Owner may, acting 

reasonably, consent to a longer period of time as is necessary to complete the assignment); (ii) made in favour of 

the Owner or the Financing Parties, as applicable in accordance with item (f) above, and (iii) will, to the extent 

applicable, include all surviving warranties relating to the subcontract being assigned (without prejudice to the 

provisions of Article 10). The O&M Contractor agrees to provide the Owner with the originals or certified copies 
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of the designated subcontract agreements and purchase orders upon completion of any assignment pursuant to 

Section 2.3(f). 

(h) Effect of Assignment.  All sums due and owing by the O&M Contractor to the relevant Subcontractor(s) 

for Services performed or material supplied prior to the date as of which the Owner or Financing Parties completes 

the assignment of the subcontract agreement(s) or purchase order(s), and all other obligations of the O&M 

Contractor accruing prior to the Owner or the Financing Parties’ written acceptance of such assignment, shall 

constitute an obligation solely between such Subcontractor(s) and the O&M Contractor, and the Owner or the 

Financing Parties shall have no liability with respect to such sums or any other obligations of the O&M Contractor. 

All sums accruing and liabilities arising under such subcontracts for services performed or material supplied after 

completion of the assignment to the Owner (or the Financing Parties) shall constitute an obligation solely between 

such Subcontractor(s) and the Owner (or the Financing Parties, as the case may be).   

(i) Terms in Subcontracts. The O&M Contractor shall not enter into any subcontracts or other documents 

which have terms that contravene the requirements of this Agreement or are not consistent with the performance 

standards set forth in this Agreement. 

(j) O&M Contractor Responsible for Acts of Subcontractor. As between the Owner and the O&M Contractor, 

the O&M Contractor shall at all times (save following an assignment of the applicable subcontract to the Owner 

(or the Financing Parties), in accordance with Section 2.3(f) and (h)), be responsible for the acts and omissions of 

Subcontractors under such subcontract whether employed directly or indirectly by the O&M Contractor. The O&M 

Contractor shall be responsible for performance of all the Services performed either by the O&M Contractor and/or 

its Subcontractors. This Agreement shall not give rise to any contractual or agency relationship between the Owner 

and any of the O&M Contractor’s Subcontractors.  The Owner does not and shall not have any obligation to pay 

or to be responsible for the payment of any sums to any Subcontractor other than following an assignment pursuant 

to Section 2.3(h). 

(k) Information and Access.  The O&M Contractor shall furnish such information and access relative to the 

identity of and scope of services or supply of its Subcontractors as the Owner may reasonably request; provided 

that the Owner shall be entitled to such information as reasonably necessary to enable the Owner to verify 

compliance of the provisions of Section 4.8 (d) excluding pricing and commercially sensitive information. 

 

ARTICLE 3 

TERM AND RENEWAL 

Section 3.1 Term.  This Agreement shall come into effect upon the execution date of this Agreement 

(“Effective Date”) and the performance of the Services hereunder in respect of each SPV Solar Plant shall 

commence on the Commencement Date and shall continue until May 1st , 2034, unless this Agreement is earlier 

terminated in accordance with Section 3.2 and / or Article 9 (“Term”). 

(a) At least five (5) business days counted from the Effective Date, the O&M Contractor shall present the 

Owner a mobilization plan comprising all necessary actions so the O&M Contractor can be ready to start rendering 

the Services on the Commencement Date. After approval by the Owner, the O&M Contractor shall timely execute 

all actions foreseen in the mobilization plan. 

(b) Fifteen (15) days counted from the Effective Date, the Parties shall conduct a kick-off meeting at the Site 

in order to discuss the issues pertaining to transfer of the operation and maintenance of the Solar Plant to the O&M 

Contractor. The Owner shall work together with the O&M Contractor in this connection, including by providing 

all technical documentation pertaining to the operation and maintenance of the Solar Plant that are then in Owner’s 

possession.  

(c) The Owner may, at its sole discretion, instruct the O&M Contractor to start part of the Services between 

the Effective Date and the Commencement Date (“Partial Mobilization”). In this event, the O&M contractor shall, 

within twenty-one (21) days as of the Owner’s previous notice, ensure that its team starts the Services as described 
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in the mobilization plan to be agreed according to Section 3.1(a). 

Section 3.2 Lenders’ Approval. Notwithstanding any provision to the contrary herein, in order to ensure the 

continuity of the operation of the Plant, this Agreement shall become effective as of the Effective Date, provided 

that the Owner shall use reasonable best efforts to obtain the approval of its financial lenders in respect of this 

Agreement as soon as reasonably practicable. This Agreement may be terminated by the Owner prior to the 

expiration of the term specified in Section 3.1 above, if (i) the financial lenders do not provide their approval of 

the Agreement within 180 (one hundred eighty) days from the Effective Date, or such longer period as may be 

required for the lenders’ review, provided that the Owner is acting in good faith to obtain such approval; or (ii) 

such approval is subject to conditions that would materially and adversely affect the economic balance of this 

Agreement. In such event, the Owner shall provide written notice to the O&M Contractor, and the parties shall 

have no further obligations under this Agreement, other than the payment of Fixed Fees and Reimbursable 

Expenses for Services performed up to the date of termination. The Parties acknowledge that the execution and 

performance of this Agreement prior to the lenders’ approval is intended solely to ensure operational continuity 

and shall not be construed as a waiver, breach or intentional non-compliance with any financing agreements. 

 

ARTICLE 4 

DUTIES OF THE O&M CONTRACTOR 

In consideration of the Fixed Fees and the Reimbursable Expenses payable to the O&M Contractor hereunder, the 

O&M Contractor agrees to (and will procure that any Subcontractor appointed, will) provide the Services in 

accordance with the Requirements and all other terms and standards set out in this Agreement. 

Section 4.1 Services. 

(a) During the Term, the O&M Contractor shall perform the operation and preventive, predictive and 

corrective maintenance services and the administration and reporting services identified in Exhibit B as well as 

any other operation and maintenance services directly linked with those services identified in Exhibit B, while also 

adhering to the specified cap on hours mentioned in Exhibit B. (the “Fixed Fee Services”) in respect of the Solar 

Plant. 

(b) The O&M Contractor will not commence to provide the Services until the Effective Date.   

Section 4.2 (Intentionally left blank)  

Section 4.3 Spare Parts 

(a) The Owner shall procure, supply, maintain and replace Spare Parts for the Solar Plant during the Term. In 

its turn, the O&M Contractor, in addition to being responsible for acquiring Consumables, shall also manage the 

Inventory of Spare Parts List, control and indicate any purchasing needs to the Owner for the Solar Plant Operation 

with Good Industry Practices and the Requirements, including purchases of spare parts not identified in Exhibit L. 

The cost (including customs duties, import duties, landing and transportation fees, whether characterized as a fee, 

duty, levy, tax or some other description) of procuring and supplying all such Spare Parts during the Term (whether 

or not covered by Equipment Warranties or Spare Parts Warranties) shall be the responsibility of the Owner, except 

in the event of loss, misuse and deterioration of the spare parts due to fault or intent of the O&M Contractor.  

(b) (Intentionally left blank) 

(c) The O&M Contractor shall (i) keep the Owner informed as to the status of any such Spare Part and (ii) 

enforce the Equipment Warranties as part of the Fixed Fee Services as further detailed in Section 10.1 (b), (subject, 

in the case of the Equipment Warranties related to the Main Transformers or the Modules, to the specific provisions 

of Section 10.1 (c)) and, (iv) enforce any Spare Part Warranty and Equipment Warranty as part of the Fixed Fee 

Services as further detailed in Section 10.1 (b) (subject, in the case of the Equipment Warranties or Spare Part 

Warranties related to the Main Transformers or the Modules, to the specific provisions of Section 10.1 (c)). The 

Owner shall use its reasonable endeavours to assist the O&M Contractor to enforce any such Spare Part Warranty 
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or Equipment Warranty claim. 

(d) The O&M Contractor shall store and maintain the Spare Parts procured by Owner in accordance with 

Good Industry Practice and in such a manner so as to not invalidate any relevant Equipment Warranty or other 

Spare Part Warranty.   

(e) All Consumables procured by the O&M Contractor under this Agreement shall be of a sufficiently high 

specification and quality required so as to in no way invalidate any Equipment Warranties or Spare Parts 

Warranties, shall comply with Applicable Law and otherwise be consistent with Good Industry Practice and any 

other Requirements.   

(f) Notwithstanding anything to the contrary in this Section 4.3 or Exhibit B, the O&M Contractor recognizes 

and agrees that, in the event that the O&M Contractor (i) fails to procure and supply any Consumables, the Owner, 

with prior written notification to the O&M Contractor of at least ten (10) Business Days, shall be entitled to procure 

and supply any and all Consumables required for the O&M Contractor (or any of its Subcontractors) to perform 

the Services under this Agreement, at the O&M Contractor’s cost and expense (save if the supply of such 

Consumables is not included in the Fixed Fees pursuant to Exhibit B.  

(g) The O&M Contractor shall be responsible for any damage caused by the O&M Contractor’s use and/or 

installation of the Owner-supplied Spare Parts and materials.  

 (h) The O&M Contractor shall, at its own costs, recycle any Modules which the O&M Contractor or its 

Subcontractors shall damage in the course of the performance of the Services during the Term and replace such 

Modules with Modules procured from the Module Supplier at the O&M Contractor’s cost.  

Section 4.4 Reimbursable Services.   

(a) Services performed by the O&M Contractor other than the Services as set forth in Exhibit B (and those 

services directly linked with those services identified in Exhibit B) shall be considered “Reimbursable Services.”  

(b) Upon the occurrence of any event which requires the performance by the O&M Contractor of 

Reimbursable Services anticipated by the O&M Contractor, in its reasonable opinion, to cost (i) from twenty 

thousand Brazilian Reais (20,000 BRL) to fifty thousand Brazilian Reais (50,000 BRL), the O&M Contractor shall 

first inform the Owner before performing such Reimbursable Service; (ii) for Reimbursable Services in excess of 

fifty thousand Brazilian Reais (50,000 BRL) to complete or two hundred and fifty thousand Brazilian Real 

(250,000 BRL) in the aggregate in any consecutive 12-month period from the Commencement Date (the 

“Reimbursable Services Review Threshold”), the O&M Contractor shall first obtain the prior written approval of 

the Owner before performing such Reimbursable Service. Such request for approval by the Owner of such 

Reimbursable Services will include the (a) estimated cost for the performance of the relevant Reimbursable Service 

on a T&M basis in accordance with the prices and rates set forth in Exhibit N (or, where the Exhibit N does not 

provide for the prices and rates for the performance of the relevant Reimbursable Service, on reasonable market 

prices), (b) a proposed plan for the performance of the Reimbursable Services and (c) a reasonably detailed 

summary of the O&M Contractor’s justifications for the performance of such Reimbursable Services, together 

with a certificate of the O&M Contractor certifying that (1) failure by the Owner to approve performance of such 

Reimbursable Service  would, in the O&M Contractor’s reasonable opinion, (i) impair the O&M Contractor’s 

ability to perform its other Services hereunder; and/or (ii) expose the Owner to losses or present a threat to health, 

safety and the environment; and (2) such Services proposed to be conducted as a Reimbursable Service could not 

reasonably be performed as, or mitigated by the performance of, Fixed Fee Services.   

(c) The Owner will, within twenty (20) Business Days of receipt of a Notice served pursuant to Section 4.4(b), 

notify the O&M Contractor as to whether or not it approves performance of such Reimbursable Services and the 

Reimbursable Expenses in connection therewith as set out in the O&M Contractor’s request for approval pursuant 

to item (b) above. Failure of the Owner to notify the O&M Contractor within twenty (20) Business Days shall be 

deemed to be a rejection of such Reimbursable Service.   

(d) During the performance of Reimbursable Services, the O&M Contractor shall immediately notify the 

Owner in the event that the actual costs of a Reimbursable Service exceed, or, in the O&M Contractor’s reasonable 
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opinion, will exceed (i) in the case of any Reimbursable Service approved by the Owner in accordance with the 

foregoing, the estimated costs in the estimate provided by the O&M Contractor in its request for approval pursuant 

to item (b) above by more than ten per cent (10%); or (ii) in the case of any Reimbursable Service which anticipated 

costs are lower than the Reimbursable Services Review Threshold, fifty thousand Brazilian Reais (50,000 BRL).  

The O&M Contractor shall be required to seek additional approval in respect of such additional costs in order for 

such additional costs to be included as a Reimbursable Expense.  

(e) The reasonably incurred costs of the O&M Contractor to respond to an Emergency, other than an 

Emergency caused by a breach of this Agreement by the O&M Contractor, shall be a Reimbursable Expense to 

the extent resolution of such Emergency does not constitute a Service under (or is directly linked with a Service 

under) Exhibit B. Except for Reimbursable Services in respect of an Emergency and Reimbursable Services which 

anticipated costs do not exceed the Reimbursable Services Review Threshold, Reimbursable Services shall require 

the prior approval of the Owner in accordance with Section 4.4(c) in order for the corresponding Reimbursable 

Expenses to accrue and become payable by the Owner.  If the Owner rejects or is deemed to have rejected a 

justified request for the performance of a Reimbursable Service, then the O&M Contractor shall be excused from 

performance of its obligations hereunder (including without limitation Section 4.5(c) and Section 10.4) and of 

liability for any losses incurred by the Owner, in each case, only to the extent such performance is predicated on, 

or such liability arises as a result of, Services not performed as a result of such Owner’s refusal of authorization 

for the performance of a Reimbursable Service; provided that such Services proposed to be conducted as a 

Reimbursable Service could not reasonably be performed as, or mitigated by the performance of, Fixed Fee 

Services. 

(f) For the avoidance of doubt, the Owner shall be entitled to engage third party contractors for the 

performance of Reimbursable Services, provided that the O&M Contractor shall have no liability to the Owner 

under this Agreement (whether based on warranty or otherwise) for any damage or defect that occurs solely as a 

result of the acts and omissions of such third party contractors. 

Section 4.5 General Operating Standards.  The O&M Contractor agrees to operate and maintain the Solar 

Plant in accordance with the Requirements and the terms of this Agreement and in accordance with the standards 

set forth herein, specifically: 

(a) The O&M Contractor has received, has read and understands the requirements of all Project Agreements 

provided to it by the Owner as of the date hereof. The O&M Contractor hereby represents that the Services are 

consistent with the terms of the Project Agreements and that, subject to Section 4.5(b) hereinbelow, the O&M 

Contractor shall indemnify the Owner for claims, losses, expenses or any other costs (observed the provisions of 

Section 11.2) arising out from a breach of the Project Agreements due to the performance of the O&M Contractor, 

provided that for claims related to energy shortfalls in connection to the PPA Agreement, the O&M Contractor 

shall only indemnify the Owner for the portion of the energy shortfall related to Availability shortfalls caused by 

the performance of the O&M Contractor as established in Clause 10.4 and the condition set forth in Exhibit M. 

Upon Owner’s reasonable request, the O&M Contractor shall provide all necessary information and documents 

within the scope of the Fixed Fee Services and shall  assist the Owner in complying with any Owner’s obligations 

under the Project Agreements and to coordinate with the Owner’s counterparties to the Project Agreements to 

ensure the timely completion of the Services and the services thereunder. The O&M Contractor shall notify the 

Owner upon the occurrence, or likely occurrence of a dispute, conflict, confrontation, or other similar problem, or 

potential problem (to the extent known to the O&M Contractor), involving one or more of the requirements in the 

Project Agreements, of a material nature, of which the O&M Contractor becomes aware. The O&M Contractor 

shall cooperate with the Owner in resolving all issues involving Project Agreements, provided that subject to 

Section 4.4, the Owner shall bear the responsibility and costs for resolving such problems which are outside the 

scope of the Fixed Fee Services.  

(b) The Owner shall give Notice to the O&M Contractor of any amendments to the Project Agreements or the 

Owner’s Policies within fourteen (14) days of the execution of the relevant amendment. The O&M Contractor 

shall comply with any new or amended Project Agreements or Owner’s Policies of which Notice has been given 

to the O&M Contractor pursuant to the preceding sentence (and, for the avoidance of doubt, the O&M Contractor 

shall not be required to comply with any such amendments to the Project Agreements and Owner’s Policies 
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following the lapse of such 14-day Notice period until the Owner has provided him with Notice of the relevant 

amendment). The O&M Contractor shall promptly (and in any event within fifteen (15) Days of receipt thereof) 

give Notice to the Owner upon its determination that compliance by the O&M Contractor with any such new or 

amended Project Agreements or Owner Policies would cause the O&M Contractor to violate the Applicable Laws 

or create an operational or safety risk for any Person or the Solar Plant. The O&M Contractor shall be entitled to 

an adjustment to the Fixed Fees or the payment of Reimbursable Expenses, as applicable, in accordance with 

Section 4.10 (b), in case any such new Project Agreements or Owner’s Policies or amendments thereto cause the 

O&M Contractor to incur additional costs to perform its obligations hereunder.   

(c) The O&M Contractor shall, in performing its obligations hereunder, ensure that each SPV Solar Plant 

achieves a Project Availability (as defined in Exhibit M) of at least ninety nine per cent (99%) (the “Availability 

Guarantee”) for any Availability Calculation Period so as to maximize the production of each SPV Solar Plant and 

to minimize the Parties’ expenses in connection with each SPV Solar Plant, and shall ensure that any and all 

Services performed or caused to be performed by the O&M Contractor are planned and/or performed in a timely 

and cost effective fashion, such that any resulting downtime of all or any part of an SPV Solar Plant does not occur 

during daylight hours.   

(d) The O&M Contractor shall, at its sole cost and expense, obtain in a timely manner and maintain all the 

O&M Contractor Acquired Permits. In addition, the O&M Contractor shall provide all assistance reasonably 

requested by the Owner in connection with the Owner’s efforts to obtain and maintain the Owner Acquired 

Permits, including testimony, depositions, preparation of exhibits, technical calculations and attending meetings, 

provided that this assistance is an obligation of means and not a result-based obligation. The Owner agrees to 

provide such reasonable assistance as may be required by the O&M Contractor to secure the award of the O&M 

Contractor Acquired Permits and any additional permit not identified in Exhibit O-2 required in connection with 

the O&M Contractor’s activities at the Solar Plant, including signing any applications required to be signed by the 

Owner, as may be reasonably requested by the O&M Contractor from time to time.  Either Party shall, promptly 

after it becomes aware of the need for an additional O&M Contractor Acquired Permit or Owner Acquired Permit 

not already obtained (or contemplated to be obtained by the O&M Contractor or Owner) notify the other Party that 

such additional O&M Contractor Acquired Permit or Owner Acquired Permit is required and both Parties shall 

cooperate in a reasonable, proper and timely manner (to the extent that the Owner is not required to incur additional 

costs) to secure the award of such additional O&M Contractor Acquired Permit or Owner Acquired Permit. The 

O&M Contractor shall deliver to the Owner complete copies of all the O&M Contractor Acquired Permits certified 

as being true copies of the originals by a notary public within twenty (20) Business Days of having received the 

same. The Owner shall deliver to the O&M Contractor complete copies of all the Owner Acquired Permits certified 

as being true copies of the originals by a notary public within twenty (20) Business Days of having received the 

same. 

(e) (Intentionally left blank) 

(f) While on the Solar Plant Site, the Owner’s Personnel will comply with the O&M Contractor Policies 

relating to the operation and use of the Solar Plant.  The O&M Contractor hereby represents and warrants that it 

has provided to the Owner the O&M Contractor Policies existing as of the date of this Agreement and hereby 

agrees that the O&M Contractor shall provide to the Owner all amendments to or new O&M Contractor Policies 

relating to the operation and use of the Solar Plant that may be issued during the Term as soon as reasonably 

practicable after any such amendment or issuance. The O&M Contractor shall bear any additional costs incurred 

by the Owner as a result of amendments to the existing O&M Contractor Policies or new O&M Contractor Policies. 

(g) The O&M Contractor acknowledges that the major policies and business decisions concerning the Solar 

Plant, including those listed below, shall be established by the Owner. During their terms, the upholding of the 

Equipment Warranties, Spare Parts Warranties and the day-to-day operation and management of the Solar Plant 

shall be the responsibility of the O&M Contractor. Notwithstanding the foregoing, the O&M Contractor shall 

obtain the express Owner’s permission before taking any action that might result in the imposition of any 

obligation or liability on the Owner and engaging in activities for which the O&M Contractor would be entitled to 

Reimbursable Expenses in the instances where Owner’s approval therefor is required in accordance with this 

Agreement. Without limiting the generality of the foregoing, the O&M Contractor shall not, under any 
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circumstances, and shall have not power to, unless otherwise directed or consented by the Owner in writing, 

undertake any of the following actions: 

(i) cause the creation or assumption by the Owner of any indebtedness for borrowed money, or cause 

any hypothec, mortgage, lien, charge, security interest or encumbrance on any assets or properties of the 

Solar Plant; 

(ii) cause the Owner to act as surety, grant guaranties or incur similar liabilities on behalf of third 

parties, directly or indirectly, whether for borrowed money or otherwise; 

(iii) cause the conveyance, modification, sale or other disposition of all or any part of the Solar Plant; 

(iv) waive any of the Owner’s rights under, or terminate or amend, the Project Agreements; 

(v) change the capacity or any other material characteristics of the Solar Plant; and/ or 

(vi) schedule non-emergency interruptions in the delivery of electricity.  

Section 4.6 Emergencies.  In the event of any Emergency involving the Solar Plant, the O&M Contractor 

shall notify the Owner and report the O&M Contractor’s response to the Emergency to the Owner as soon as 

reasonably practicable and within no more than two (2) hours of the occurrence thereof and shall take such action 

as may be reasonable and necessary to prevent, avoid or mitigate injury or death to Persons, damage or loss to the 

Solar Plant or the environment.  

Section 4.7 Owner’s Property; Risk of Loss.   

(a) The O&M Contractor hereby acknowledges and agrees that the Owner shall hold free and clear title to the 

following (collectively, the “Owner’s Property”): (a) all Spare Parts provided by the Owner pursuant to Section 

4.3 (f) and (g) above;  (b) all Consumables provided by the O&M Contractor included in the Fixed Fees, on the 

date when the relevant Consumable has been incorporated into the Solar Plant and, in the case of the Consumables 

not included in the Fixed Fees pursuant to Section 4.3 (a) above, on the earlier of the date when (i) such 

Consumables shall have been incorporated into the Solar Plant and (ii) Owner shall have paid the O&M Contractor 

for such Consumables; and (c) all reports, records, books, plans, designs, papers or print outs or other information 

used by the O&M Contractor directly and exclusively in connection with the performance of its obligations under 

this Agreement, including those which the O&M Contractor has generated, received or purchased in the course of 

performing its duties hereunder but excluding the O&M Contractor’s policies, procedures, company software, 

reports, records, books, plans, designs, papers or print outs or other information not directly related to this 

Agreement or the Solar Plant and personnel records. The O&M Contractor further agrees to deliver to the Owner 

all of the Owner’s Property (including any copies thereof) not then delivered to the Owner upon expiration or 

termination of this Agreement, whether or not requested by the Owner. 

(b) The O&M Contractor shall be responsible for the care, custody, control and risk of loss, destruction or 

damage (including deterioration in quality) of any Spare Part until installation thereof in the Solar Plant. 

Section 4.8 Personnel and Labour. 

(a) Personnel.  The O&M Contractor’s operation and maintenance personnel, including any Persons engaged 

by the O&M Contractor pursuant to Section 2.3 shall be qualified in operating and maintaining solar energy 

conversion plant facilities similar to the Solar Plant and any Persons engaged by the O&M Contractor pursuant to 

Section 2.3 shall be qualified and experienced in the duties to which they are assigned.  The O&M Contractor shall 

be solely responsible for the training of its personnel (which, for the avoidance of doubt, shall be provided by the 

O&M Contractor in-house resources). The O&M Contractor shall retain sole authority, control and responsibility 

with respect to labour matters in connection with the performance of the Services by its personnel.  The Owner 

shall have the right to require the immediate removal and permanent expulsion from the Solar Plant Site of any 

Person that at any time is found under the influence of or in possession of any amount of alcohol, illegal drugs or 

substances (including any amount of marijuana).  

The O&M Contractor’s and Subcontractor’s employees are and shall remain as the O&M Contractor’s and / or 
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Subcontractor’s employees and there shall be no labour or agency relation whatsoever between the Owner and the 

O&M Contractor’s or any Subcontractor’s employees.  Consequently, the O&M Contractor shall (and shall cause 

each Subcontractor to) fully comply with all obligations imposed on it by Applicable Laws and Applicable Permits 

in its capacity of employer of the staff assigned to the execution of the Services, including attending to all 

documentation and other compliance with Applicable Laws relating to immigration and other expatriate 

requirements and social security.  

Furthermore, the O&M Contractor shall, and shall cause each Subcontractor to, without limitation, (i) contract for 

insurance, which shall cover damages derived from work, labour illnesses and / or any disability contracted 

because of or during work, according to Applicable Law (such insurance shall cover all personnel under a labour 

relationship with the O&M Contractor or any Subcontractor during the performance of the O&M Contractor’s 

obligations under the Agreement); (ii) pay all the remunerations, social insurance withholdings and contributions, 

Taxes, or any other social insurance benefit created or to be created in the future, corresponding to the O&M 

Contractor’s and any Subcontractor’s employees in connection with the performance of the O&M Contractor’s 

obligations under the Agreement; (iii) comply, and take all prudent actions to cause each Subcontractor to comply, 

with all applicable regulations, especially labour regulations, hygiene and security regulations and every 

administrative regulation applicable to any Subcontractor; (iv) assume complete and absolute responsibility, as 

between the Owner and O&M Contractor, for any labour accidents or professional diseases suffered by the O&M 

Contractor’s and/or any Subcontractor’s employees and all the consequences associated with such accident or 

disease; and (v) indemnify, defend and hold the Owner Indemnified Parties harmless from all losses, costs or 

expenses of any nature arising out of, in connection with, any claims for compensation which are asserted against 

an Owner Indemnified Party by any Subcontractor or the O&M Contractor’s or any Subcontractor’s employees 

who perform any part of the Services. 

Any breach of the O&M Contractor of its labour, health, safety or social insurance obligations pursuant to this 

Agreement and/or Applicable Law shall entitle the Owner to (i) retain a reasonably assessed amount of a request 

for payment or from any amount due to the O&M Contractor in relation to the amount involved in the respective 

breach (or lawsuit or claim) until such breach (or lawsuit or claim) is remedied and (ii) pay, by subrogation, any 

amount due to employees and social insurance institutions, except where the O&M Contractor (x) has presented a 

legal action against such employees or social insurance institutions disputing that such amounts are due, or (y) 

where a bona fide dispute exists, and no legal action has been presented against such employees or social insurance 

institutions, undertakes to immediately commence legal proceedings against such employees or social insurance 

institutions disputing that such amounts are due.  

(b) Personnel Documents and Language. The O&M Contractor shall ensure that by the Commencement Date, 

all of O&M Contractor Personnel performing the Services are in possession of all such documents (including visas, 

driver’s licenses and work permits) as may be required by any and all Applicable Laws to perform the Services. 

As necessary, the O&M Contractor shall employ sufficient bilingual supervision so as to ensure that the progress 

of the Services is not impeded by the limitations of any of the O&M Contractor’s or any of the Subcontractor’s 

non-Portuguese speaking employees.   

(c) O&M Contractor-Provided Training.  Commencing one (1) month prior to the expiry of the Term, the 

O&M Contractor shall, or where applicable shall cause Subcontractors to provide to the Owner’s designated 

employees (the “Operating Personnel”), comprehensive classroom and on-the-job training in requirements for the 

operation and maintenance (including start-up and shutdown) of the Solar Generators, feeders and the Project 

Substation pursuant to the terms specified in Exhibit X hereof. The O&M Contractor agrees to procure that training 

sessions are conducted in a manner sufficient to provide the Operating Personnel with an adequate understanding 

of the basic and principal design and the operation and maintenance aspects of the Solar Plant such that the 

Operating Personnel are capable of operating and maintaining the Solar Plant and components in a manner 

compliant with the Equipment Warranties and Spare Parts Warranties.  The cost of the Operating’s Personnel’s 

travel, lodging, food and other living expenses shall be borne by the Owner. The Owner shall ensure that such 

Operating Personnel are suitable, qualified and competent and are equipped with all necessary small tools and 

other supplies required for such Operating Personnel to participate in such training. 

(d) Key Personnel; the O&M Contractor Information. The O&M Contractor shall inform the Owner from time 
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to time in writing of the identity of the manager of the Site and/or his deputies (or replacements) (“Key Personnel”). 

The O&M Contractor may replace the Key Personnel (or any individuals comprising such group) from time to 

time, by providing an updated version of Exhibit R to the Owner. Such updated Exhibit R delivered to the Owner 

shall be regarded as an amendment to said exhibit. The O&M Contractor shall, upon request by the Owner, deliver, 

and cause any Subcontractor to deliver, reasonable documentation related to its labour obligations under this 

Agreement, together with any other related documentation that the Owner may reasonably request as is necessary 

to confirm compliance with such obligations.  

(e) Labour Disputes. The O&M Contractor shall be responsible and liable to the Owner for all labour relations 

matters of the O&M Contractor and Subcontractor personnel relating to the Services. The O&M Contractor shall 

(and shall cause its Subcontractors to) use reasonable efforts to adopt practices designed to minimize the risk of 

labour-related delays or disruption of the progress of the Services. The O&M Contractor shall advise the Owner 

promptly, in writing, of any actual or threatened labour dispute. 

(f) Facility Manager. The O&M Contractor shall, upon commencement of the Term, appoint a facility 

manager with primary responsibility for all Services. The O&M Contractor shall cause such facility manager (or 

its delegate) to be present at the Solar Plant Site during Business Hours. The O&M Contractor shall promptly 

notify the Owner of such facility manager’s appointment, the appointment of any delegates thereof, and any change 

in the Persons occupying such positions. The Owner shall be entitled to object to any facility manager appointed 

by the O&M Contractor on reasonable grounds.  

Section 4.9 Liens. The O&M Contractor shall not, as a consequence of its own acts or acts of its suppliers and 

Subcontractors and other than in accordance with this Agreement, suffer or permit liens or encumbrances to attach 

to all or any part of the Solar Plant or the Solar Plant Site. The O&M Contractor shall take all prudent steps to 

ensure that each of its Subcontractors make all payments when due to their Subcontractors. Immediately upon the 

attachment of a lien or encumbrance to the Solar Plant or the Solar Plant Site, the O&M Contractor shall notify 

the Owner of such attachment and, in respect of a lien or encumbrance filed by or in respect of a Subcontractor, 

any of the O&M Contractor Personnel, suppliers or any other Person providing labour or services under contract 

or employment to the O&M Contractor or any of its Subcontractors, shall promptly take all actions necessary (at 

no cost to the Owner) to discharge or post bond satisfactory to the Owner with respect to such lien or encumbrance. 

The O&M Contractor shall be entitled to pursue challenges to such liens or encumbrances in accordance with 

Applicable Law, provided that such entitlement shall not relieve the O&M Contractor’s obligations under the 

immediately preceding sentence.   

Section 4.10 Changes.  

(a) Changes by Owner. The Owner may request changes to the scope of the Fixed Fee Services, any 

requirements and schedule agreed for the performance thereof. No later than fourteen (14) days following receipt 

of such Owner’s request, the O&M Contractor shall provide a detailed response to Owner’s request, indicating (i) 

the price for the implementation of the relevant change, (ii) the potential effects, if any, on the schedule for the 

performance of any Service caused by the proposed change and (iii) all potential effects, if any, on the O&M 

Contractor’s ability to comply with its obligations hereunder. Within fourteen (14) days from the receipt of the 

O&M Contractor’s response, the Owner shall give notice to the O&M Contractor informing whether: (x) it agrees 

with the terms of the O&M Contractor’s response, in which case the Parties shall promptly enter into an 

amendment to this Agreement contemplating the impacts resulting from the Owner’s requested change or (y) it 

does not consider the terms of the O&M Contractor’s response appropriate or correct in whole or in part, in which 

case the Parties shall liaise with each other with the purpose to settle the controversy within fourteen (14) days. 

(b) Changes by O&M Contractor. In the event (i) the O&M Contractor suffers increased Direct Costs or delays 

in the time for performance of the Fixed Fee Services hereunder and (ii) such increased Direct Costs and /or delay 

is Directly Caused exclusively by one of the following events (each such event, an “Excusable Event”), then the 

O&M Contractor shall be entitled to give a change notice to the Owner pursuant to item (c) below and, if approved 

by Owner, the Parties shall promptly enter into an amendment to this Agreement to contemplate the impacts of 

the Excusable Event on the Fixed Fees or any time for performance of the Fixed Fee Services by the O&M 

Contractor so as to equitably compensate O&M Contractor for the additional demonstrable Direct Costs incurred 
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or the delay experienced by, the O&M Contractor as Directly Caused by the Excusable Event: 

(i) Force Majeure; 

(ii) Change in Law; 

(iii) any amendments to or execution of new, Project Agreements following the Effective Date as 

contemplated in Section 4.5(b) above,  

(iv) requests from the Financing Parties pursuant to Section 5.7 which are not customary or reasonably 

foreseeable for this type of transaction; or 

(v) any error in the information and documentation provided by the Owner under this Contract, 

according to Section 7.6.  

(c) Procedures for Changes Initiated by the O&M Contractor. i)Within ten (10) Business Days after the O&M 

Contractor first became aware of the Excusable Event, the O&M Contractor shall notify the Owner of such event. 

ii) Within 30 business days after the O&M Contractor first became aware of the Excusable Event, the O&M 

Contractor shall give a change notice to the Owner’s Representative describing the incremental Direct Costs, the 

impact of the change on the O&M Contractor’s time for performance of the Fixed Fees Services, both as Directly 

Caused by the Excusable Event, and any such other information which the Owner may reasonably request, together 

with supporting particulars for the substantiation of the impacts described by the O&M Contractor in its change 

notice. If the O&M Contractor fails to give a change notice to the Owner within the time frame set out in this item 

(c) ii), the O&M Contractor shall be deemed to have waived all rights in connection with the relevant Excusable 

Event. 

(d) Continuing Performance. The O&M Contractor shall continue performance of its obligations hereunder 

notwithstanding any pending resolution with respect to a change initiated by either the Owner or the O&M 

Contractor pursuant to this Section.  

Section 4.11 O&M Facility. 

(a) The Owner shall make the O&M Facility available for the O&M Contractor’s use on the Commencement 

Date.  

(b) The O&M Contractor shall provide and pay for Services, Consumables and utilities for the O&M Facility 

(including septic expenses), except for lights, power, heat, water (excluding drinking water, to be provided by the 

O&M Contractor). 

(c) The O&M Contractor shall provide and pay for furnishings for the O&M Facility. 

(d) Without derogating from any rights of the Owner, following termination of this Agreement, the Owner 

shall grant the O&M Contractor, upon request with reasonable advance Notice, reasonable access to the Site in 

order to remove the O&M Contractor’s equipment and other property from the Solar Plant Site and the O&M 

Facility (such access being at all times subject to the Owner’s Policies and shall not disrupt any ongoing operations 

of the Solar Plant or other activities of the Owner). 

Section 4.12 End of Warranty Inspections. 

(a) At any time, no less than nine (9) months prior to the expiry of an Equipment Warranty or any Spare Parts 

Warranty, the Owner may deliver written Notice to the O&M Contractor informing that the Owner wishes to 

perform end of warranty inspections of the relevant Equipment or Spare Part which Equipment Warranty or Spare 

Part Warranty, as applicable, will expire within nine (9) months.  Subject to the Owner’s reasonable advance notice 

as to the date of such inspection, the O&M Contractor is required to attend and assist the Owner and the Owner’s 

designated inspector in performing such inspection, at no additional costs for the Owner, provided that such 

inspection does not last more than thirty (30) days for the relevant Equipment or Spare Part as applicable.   

(b) The Owner will send its final report to the O&M Contractor describing the findings of the relevant end of 

warranty inspection at least three (3) months before the end of the relevant Equipment Warranty or Spare Parts 
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Warranty, as applicable.  The Owner’s final report shall identify all defects and/or malfunctions identified in the 

Equipment and/or the Spare Parts and whether such defect and/or malfunction has been caused by the improper 

maintenance of the relevant Equipment and/or Spare Parts by the O&M Contractor or is otherwise attributable to 

the O&M Contractor in accordance with the terms of this Agreement. 

(c) Without relieving the O&M Contractor from its obligations under this Agreement and without prejudice 

to the Owner’s rights as a result of the breach of the applicable Equipment Warranty and / or Spare Parts Warranty 

under this Agreement and under the relevant warranties, the O&M Contractor shall within one (1) month following 

receipt of the Owner’s final report, submit for the Owner’s approval (such approval not to be unreasonably 

withheld or delayed) a remedial plan to make good the defects and/or malfunctions identified in the Owner’s final 

report in accordance with the relevant Equipment Warranty and/or Spare Parts Warranty and Good Industry 

Practice (“Remedial Plan”).  The O&M Contractor shall complete (or procure such remedial work to be completed 

by the relevant warranty provider, as applicable) no later than the earliest to occur of the expiry of the relevant 

Equipment Warranty or Spare Parts Warranty and expiry of the Term. 

Section 4.13 O&M Contractor’s Representations, Warranties and Covenants. 

(a) Organization, Standing and Qualification.  The O&M Contractor represents and warrants that it is a 

corporation, duly organized, validly existing and in good standing under the laws of Brazil, and has full power and 

authority to execute, deliver and perform its obligations hereunder and to engage in the business it presently 

conducts and contemplates conducting, and is and will be duly licensed or qualified to do business and in good 

standing under the laws of each other jurisdiction wherein the nature of the business transacted by it makes such 

licensing or qualification necessary and where the failure to be licensed or qualified would have a material adverse 

effect on its ability to perform its obligations hereunder. 

(b) Due Authorization; Enforceability.  The O&M Contractor represents and warrants that this Agreement has 

been duly authorized, executed and delivered by or on behalf of the O&M Contractor and is, upon execution and 

delivery, the legal, valid and binding obligation of the O&M Contractor, enforceable against the O&M Contractor 

in accordance with its terms, except as such enforceability may be limited by applicable bankruptcy, insolvency 

or similar laws affecting creditors’ rights generally and by general equitable principles. 

(c) No Conflict. The O&M Contractor represents and warrants that the execution, delivery and performance 

by the O&M Contractor of this Agreement will not conflict with or cause any default under: (a) its organizational 

documents; (b) any indenture, mortgage, chattel mortgage, deed of trust, lease, conditional sales contract, loan or 

credit arrangement or other agreement or instrument to which the O&M Contractor is a party or by which it or its 

properties may be bound or affected; or (c) as of the date hereof, any Applicable Laws; and will not subject the 

Solar Plant or any component part thereof or the Solar Plant Site or any portion thereof to any lien other than as 

contemplated or permitted by this Agreement. 

(d) Government Approvals. The O&M Contractor represents, warrants and covenants that the O&M 

Contractor Acquired Permits either have been obtained by the O&M Contractor and are in full force and effect on 

the date of execution of this Agreement or will be obtained and will be in full force and effect on or prior to the 

date on which they are required, under this Agreement and Applicable Law, to be in full force and effect, so as to 

permit the O&M Contractor to commence and undertake the Services to completion in accordance with this 

Agreement. Other than with respect to the O&M Contractor Acquired Permits, neither the execution nor delivery 

by the O&M Contractor of this Agreement requires the consent or approval of, or the giving of notice to or 

registration with, or the taking of any other action in respect of, any Governmental Authority for which the O&M 

Contractor has not provided within the time frames arising out of this Agreement. 

(e) No Suits, Proceedings; Solvency. The O&M Contractor represents and warrants that, as of the date of 

execution of this Agreement, there are no actions, suits, proceedings, patent or license infringements, or 

investigations pending or, to the O&M Contractor’s knowledge, threatened against it before any court or before 

any Governmental Authority that individually or in the aggregate could result in any materially adverse effect on 

the business, properties or assets or the condition, financial or otherwise, of the O&M Contractor or in any 

impairment of the O&M Contractor’s ability to perform its obligations under this Agreement. The O&M 

Contractor has no knowledge of any violation or default with respect to any order, writ, injunction or decree of 
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any court or any Governmental Authority that may result in any such materially adverse effect or such impairment.  

The O&M Contractor represents and warrants that the O&M Contractor is financially solvent. 

(f) Business Practices. The O&M Contractor represents and warrants that (i) it knows, complies with, and, in 

connection with the activities related to this Agreement, shall comply with all applicable Ethics and Integrity Laws; 

(ii) in connection with this Agreement, it has not promised and shall not promise, has not offered and shall not 

offer, has not granted and shall not grant any undue advantage to third parties (including public officials), and it 

shall ensure that all Associated Persons likewise refrain from doing so; (iii) it has not been prosecuted, convicted, 

held legally liable, nor entered into agreements (including leniency agreements, plea bargains, undertakings, non-

prosecution agreements), nor has it been involved in the commission of any act that violates, evades, or 

circumvents the Ethics and Integrity Laws; (iv) it is not and has not been, in the last five (5) years, listed among 

contractors or individuals barred from participating in bids or projects financed by the World Bank or by any other 

multilateral or bilateral aid agency; (v) it is not subject to coercive measures, including economic or financial 

sanctions, embargoes, or restrictions imposed or enforced by a sanctions authority (including, but not limited to, 

the United Nations Security Council, the European Union and its Member States, the United States of America, 

and Brazil), nor is controlled or owned by persons listed in such lists. The O&M Contractor shall immediately 

notify the Owner of any update or breach of the representations made in this clause.  

(g) Legal Requirements. The O&M Contractor represents and warrants that it has knowledge of all of the 

Applicable Laws that must be followed in performing the Services, and the performance of the O&M Contractor’s 

other obligations hereunder can and shall be performed in conformity with all Applicable Laws. 

(h) Licenses and Professional Skills. The O&M Contractor covenants that all Persons who will perform any 

portion of the Services have and will have all business and professional certifications and licenses if and as required 

by Applicable Law to perform the Services. The O&M Contractor has all the required authority, ability, skills, 

experience and capacity necessary to perform the Services in a timely and professional manner, utilizing sound 

engineering principles, project management procedures, construction procedures and supervisory procedures, all 

in accordance with Good Industry Practices. 

(i) Intellectual Property Rights. Without limiting the O&M Contractor’s obligations pursuant to Section 8.2, 

the O&M Contractor represents and warrants that it owns or has the right to use all Intellectual Property Rights 

necessary to perform its obligations hereunder without conflicting with the rights of any third parties. 

(j) Historic Weather Conditions. The O&M Contractor has reviewed to its satisfaction the historic weather 

conditions in Exhibit S and is familiar with the historic weather conditions affecting the Solar Plant Site as set 

forth therein. 

 

ARTICLE 5 

ENVIRONMENTAL, SOCIAL, HEALTH, SAFETY AND SECURITY MATTERS 

Section 5.1 Environmental Matters. 

(a) The O&M Contractor shall, and shall cause its Subcontractors to, comply with all Environmental and 

Social Requirements relating to the Services and in connection with the use, transportation, generation, storage or 

Release of Hazardous Materials. The O&M Contractor and each Subcontractor shall conduct its activities in 

connection with the Services in a manner designed to prevent harm or damage to the environment, including health 

and human safety, and the Release of any Hazardous Materials in violation of this Agreement and the 

Requirements. The O&M Contractor shall minimize the use of Hazardous Materials in performance of the Services 

and shall not utilize, or permit or cause any Subcontractor to utilize, any Hazardous Materials that are prohibited 

under Applicable Law from being imported into or used in the Federative Republic of Brazil or utilize, or permit 

or cause any Subcontractor to utilize, any Hazardous Materials otherwise in violation of Applicable Law or the 

Environmental and Social Requirements.   

(b) The O&M Contractor shall not, nor shall it direct any other Person to, bring any Hazardous Materials on 
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the Solar Plant Site, other than Hazardous Materials to be used by the O&M Contractor or any Subcontractor in a 

manner that both (i) does not violate, or require reporting or disclosure under, any Environmental and Social 

Requirements or Applicable Permits; and (ii) is consistent in quantity and with customary business practice for 

operating and maintaining solar photovoltaic energy conversion plants, such as motor fuels, solvents and lubricants 

(collectively, “Permissible Materials”). 

(c) The O&M Contractor shall submit to the Owner, to the extent required by the Environmental and Social 

Requirements and Applicable Permits, a list of all Hazardous Materials to be brought onto or generated at the Solar 

Plant Site prior to such transportation or generation and shall keep the Owner informed of the status of all such 

Hazardous Materials.   

(d) If the O&M Contractor or any of its Subcontractors Releases or becomes aware of the Release of any 

Hazardous Materials, including Permissible Materials, on, at or from the Solar Plant Site, or the O&M Contractor 

causes or becomes aware of a breach of Environmental and Social Requirements or Applicable Permits, as soon 

as it becomes aware of such occurrence, shall promptly notify the Owner, immediately stop any Services affecting 

the area of the Release, breach or non-compliance and take all necessary remedial action to remediate, abate or 

stop the Release of or arrange for full clean-up of such Hazardous Materials in accordance with Owner’s reasonable 

written instructions. Any such remedial action shall be at the O&M Contractor’s sole cost and expense.  

(e) (Intentionally left blank)  

(f) The O&M Contractor shall dispose or cause to be disposed of all Hazardous Materials brought on the 

Solar Plant Site in accordance with Applicable Law and the Environmental and Social Requirements.   

(g) The O&M Contractor shall maintain an accurate and current record and an updated file of all material 

safety data sheets for all Hazardous Materials used by the O&M Contractor or its Subcontractors in connection 

with the performance of the Services at or near the Solar Plant Site and shall make available at or near the Solar 

Plant Site and deliver an update of such file to the Owner no later than ten (10) Business Days after the end of 

each month.  The O&M Contractor’s record shall identify quantities, location of storage, use and final disposition 

of such Hazardous Materials.  The O&M Contractor shall implement and administer a Hazardous Materials 

Handling program in compliance with all Environmental and Social Requirements and otherwise reasonably 

satisfactory to the Owner, including with respect to the proper notifications, Handling, use and disposal of 

Hazardous Materials Released, generated or brought onto the Solar Plant Site by the O&M Contractor or 

Subcontractors. 

Section 5.2 Environmental and Social Requirements. 

(a) The O&M Contractor shall, and shall require each Subcontractor to, comply with, and shall conduct its 

business and operations, and maintain its assets, equipment, property, leaseholds, and other facilities used in the 

provision of the Services in all respects in compliance with, the Requirements, including the Environmental and 

Social Requirements. 

(b) The O&M Contractor shall notify the Owner promptly upon receipt of a Claim or becoming aware of a 

potential or threatened Claim in respect of a breach of any Environmental and Social Requirements in connection 

with the performance of the Services hereunder, whether from a Governmental Authority or a third party, and shall 

also notify the Owner of any material non-compliance with Environmental and Social Requirements in connection 

with the performance of the Services hereunder of which the O&M Contractor becomes aware. 

Section 5.3 Health, Safety and Security. 

(a) Health, Safety and Security.  The O&M Contractor shall at all times comply with (and shall cause its 

Subcontractors to comply with) all applicable health, safety, risk prevention, hygiene and minimum workplace 

environmental requirements set out in the Applicable Laws (together with the Health, Safety and Security Plan, 

the “Health, Safety and Security Requirements”), the guidelines and instructions issued from Governmental 

Authorities and other public or private authorities with competent jurisdiction over the Services and shall take all 

reasonably necessary precautions for the health, safety and security of its employees, Subcontractors, 

Subcontractors' employees and other Persons on the Solar Plant Site and to prevent accidents and injury to 
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individuals or damage to third-party property on, about or adjacent to the Solar Plant Site and any other location 

where the Services are being performed. The O&M Contractor shall provide to its employees (and shall take all 

prudent steps to cause Subcontractors to provide to their employees), at its own expense, safety equipment required 

to protect against injuries during the performance of the Services and shall provide (or cause to be provided) 

appropriate safety training. The O&M Contractor shall initiate, maintain and comply with (and cause its 

Subcontractors to comply with) the health, safety and security precautions and programs as set forth in Exhibit T 

hereto (the “Health, Safety and Security Plan”).   

The O&M Contractor represents and warrants that the Health, Safety and Security Plan is adequate to conform 

with the Requirements relating to injury and damage prevention on the Solar Plant Site. The O&M Contractor 

shall provide appropriate Notice of the existence of, and the obligation to comply with, the Health, Safety and 

Security Plan to all Persons coming on the Solar Plant Site. During the performance of the Services, the O&M 

Contractor shall be responsible for the oversight of all Persons at the Solar Plant Site.   

The O&M Contractor shall keep the Owner fully and regularly informed of all health, safety and security matters, 

including insurance claims, arising out of, or in any way in connection with, the Services, including by immediately 

notifying the Owner of (a) receipt from or submission to any Governmental Authority of any communication with 

respect to any report, accident, safety violation, alleged breach of any Applicable Law or Applicable Permit; (b) 

any material non-compliance with the Health, Safety and Security Plan or any applicable Health, Safety and 

Security Requirement; or (c) fatalities or material injuries in connection with the Services or related to the Solar 

Plant.  The O&M Contractor shall, upon request by the Owner, deliver, and cause any Subcontractor to deliver, 

any and all documentation related to such Person’s health, safety and security obligations under this Agreement, 

together with any other related documentation that the Owner may reasonably request. 

The O&M Contractor shall designate at least one safety specialist (to the extent required by Applicable Law or 

Applicable Permits) or more (if required under Applicable Law or Applicable Permits) at the Solar Plant Site 

whose responsibility shall be safety and the prevention of accidents, who shall be present at the Solar Plant Site at 

all time while the Services are performed. Such specialist shall be responsible for implementing and enforcing the 

Health, Safety and Security Plan, ensuring that the Solar Plant Site safety requirements and procedures are being 

accomplished, conducting safety inspections of Services being performed, and conducting regular safety meetings 

with employees. The O&M Contractor’s safety specialist shall also be responsible for a continuing review of the 

O&M Contractor’s operations to ensure that the probable causes of injury or accident are controlled and that 

operating equipment, tools facilities are used, inspected and maintained as required by Applicable Laws. 

(b) Security.  The O&M Contractor shall maintain the perimeter fence and security systems of the Solar Plant. 

The O&M Contractor shall keep the security and lighting systems operative and shall maintain all lighting fixtures 

and the integrity of the security fence. In the event the security fence and/or security system is found to have been 

breached, cut or damaged, the O&M Contractor shall report the event to the police or appropriate Government 

Authorities and the Security provider as soon as possible. If the O&M Contractor’s Personnel become aware of a 

break in or theft attempt while it is in progress, immediate notice must be given to the police or appropriate 

Government Authorities and the Security provider. The O&M Contractor shall take such precautions as required 

under this Section 5.3(b) and Exhibit B to prevent theft or vandalism at the Site but shall only be liable for the 

damages resulting from theft or vandalism at the Site committed by its employees or its Subcontractor’s 

employees.  

Section 5.4 Parent Company Guarantee. Within 60 (sixty) days after the Commencement Date, the O&M 

Contractor shall provide a parent company guarantee issued by EDF EN DO BRASIL PARTICIPAÇÕES LTDA. 

or EDF BRASIL HOLDING S.A. in accordance with the template set forth in Exhibit P-2 for the benefit of each 

of the SPVs (“PCG”). Such parent company guarantee shall be in a total amount of R$ 4.893.800,28 yearly and 

come into effect on the date of its issuance and shall remain in effect until all the obligations of the O&M 

Contractor under this Agreement shall have been indefeasibly satisfied or performed in full.  

Section 5.5 Lender Direct Agreement.  If so required by the Owner, on or before the Commencement Date, 

the O&M Contractor shall enter into a direct agreement with the Financing Parties in the form of Exhibit AA 

hereof (the “Lender Direct Agreement”). If a Lender Direct Agreement is required by the Owner, (i) delivery of 
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the executed Lender Direct Agreement shall be a condition precedent to the Owner becoming obligated to make 

any payment under the Agreement, (ii) the O&M Contractor shall not be entitled to payment of any sums under 

this Agreement until it has complied with this obligation and (iii) failure by the O&M Contractor to deliver an 

executed Lender Direct Agreement shall not relieve the Contractor of its obligation to commence mobilization and 

performance of the Services in accordance with this Agreement. 

Section 5.6 Rights of Financing Parties.  The O&M Contractor acknowledges and agrees: 

(a) that in respect of this Agreement, the PCG referenced in Section 5.4, the Financing Parties shall have 

certain rights as are set out in the Lender Direct Agreement and the O&M Contractor's rights under this Agreement 

are subject to the Financing Parties' rights under the Lender Direct Agreement; and 

(b) that under the terms of the financing documents, the giving of any certificate, consent or approval by the 

Owner or the Owner’s Representative under this Agreement may be subject to obtaining the consent or approval 

of the Financing Parties thereto under the financing documents and where the issue of any certificate, consent or 

approval of the Owner or Owner’s Representative is expressed in this Agreement not to be unreasonably withheld, 

it shall be deemed to be reasonable to withhold such consent or approval where the Financing Parties have validly 

withheld their consent or approval under the financing documents, acting reasonably and in good faith. 

(c) to comply with the Financing Parties’ requirements, as notified by the Owner to the O&M Contractor from 

time to time, including by providing such data, reports, certifications, opinions of counsel, and other documents 

or assistance related to the Services or this Agreement as required under the financing documentation (but subject 

to Section 4.10 (b) where such requirements cause the O&M Contractor to incur additional costs for the 

performance of its obligations hereunder).  

Section 5.7 Financing Matters. The O&M Contractor hereby acknowledges that the Owner obtained 

financing for the Solar Plant consisting of one or more construction or long-term loans, to be secured by all or a 

portion of the Solar Plant and its rights under this Agreement and the PCG referenced in Section 5.4. In connection 

therewith, the O&M Contractor shall: (x) execute any amendments and modifications hereto reasonably requested 

by the Financing Parties; (y) promptly execute other documents (including any Lender Direct Agreement) on 

reasonable and customary terms for this type of transaction, which documents may, among other things, include 

provisions whereby the O&M Contractor agrees to: (i) provide such Financing Parties reasonable Notice of and 

opportunity to cure the Owner’s defaults hereunder (in addition to the cure periods provided hereunder); (ii) allow 

such Financing Parties (as security for the Owner’s financing) to be assigned all of the Owner’s rights hereunder 

and in the Solar Plant; (iii) provide for customary review and approvals of various items of Services by an 

independent engineer retained by the Financing Parties to supervise the operation and maintenance of the Solar 

Plant on behalf of the Financing Parties, if any; and (iv) provide for other customary lender protection provisions 

that are not in violation of Applicable Law; and (z) deliver customary legal opinions of the O&M Contractor's 

counsel (including valid existence, due authority, and non-contravention opinions with respect to the O&M 

Contractor’s obligations hereunder) and officer certificates. Where any Financing Parties’ requirements cause the 

O&M Contractor to incur additional costs for the performance of its obligations hereunder, the provisions of 

Section 4.10(b) shall apply. The O&M Contractor shall not be however required to accept or provide the Financing 

Parties with any such accommodation that would cause the O&M Contractor to violate the Applicable Laws. 

 

ARTICLE 6 

FEES AND REIMBURSABLE EXPENSES 

Section 6.1 Fixed Fees.   

(a) During the Term, the Owner shall pay the O&M Contractor the amounts per year, converted into monthly 

payment, as adjusted pursuant to this Agreement, as compensation for performing the Fixed Fee Services, payable 

in accordance with Section 6.4, as follows ( the “Fixed Fees”): 
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Year Amount 

Annual 
R$ 4.893.800,28    (taxes included) 

R$ 4.190.783,80 (net value excluding taxes) 

 

(b) (Intentionally left blank) 

(c) The Fixed Fee shall be monetary escalated due to inflation on each anniversary of the Effective Date (each 

such anniversary, an “Adjustment Date”) in accordance with the IPC-A published in the Banco Central do Brasil, 

in respect of the calendar month immediately preceding the month which includes the relevant adjustment date 

(the base IPC-A for the purposes of such calculation shall be the IPC-A published in respect of Effective Date . 

For the avoidance of doubt, such adjustment for inflation shall not apply where it would lead to a decrease in the 

amount of the Fixed Fees). 

(d) Save for the adjustments (i) set forth in this Section 6.1, (ii) for changes pursuant to Section 4.5 (b)  and 

Section 4.10 (b) and (iii) for Spare Parts which are not included in the Fixed Fees pursuant to Sections 4.3 (a) 

above and 10.1 (c) below, the Fixed Fees shall be fixed and not adjustable and include all costs, whether direct or 

indirect, of the O&M Contractor for the performance of its obligations in connection with the Fixed Fee Services 

under this Agreement and all risks associated therewith, including the provision of all Consumables and materials 

required for the performance of the Fixed Fee Services, except if otherwise established herein. 

Section 6.2 (Intentionally left blank). 

Section 6.3 Reimbursable Expenses 

(a) Owner shall compensate the O&M Contractor for the Reimbursable Services rendered by the O&M 

Contractor in accordance with Section 4.4 above on a T&M basis according to prices and rates set forth in Exhibit 

N and Exhibit B and, where the Exhibit N or B does not include the prices and rates for the performance of such 

Reimbursable Services, on reasonable market prices, in both cases, as previously approved by the Owner pursuant 

to Section 4.4 (c) above where such approval is required pursuant to Section 4.4 (b) (such compensation to the 

O&M Contractor in consideration of Reimbursable Services, the “Reimbursable Expenses”). The Reimbursable 

Services shall be considered “Services” for the purposes of this Agreement.  

(b) The Reimbursable Expenses shall be invoiced monthly and shall be payable as set forth in Section 6.4 (b). 

(c) The Owner shall compensate the O&M Contractor for the First Complete Maintenance rendered by the 

O&M Contractor up to the amount of amount Brazilian Reais (BRL amount). 

(d) The Owner shall compensate the O&M Contractor for each manual washing of the Modules to be rendered 

by the O&M Contractor within the Fixed Fees, if applicable, up to the amount of amount Brazilian Reais (BRL 

amount).  

Section 6.4 Payment Procedure. 

(a) The Fixed Fees shall be payable monthly in advance and shall be prorated for the months that include the 

Effective Date and the expiration or termination date based on the actual number of days from the beginning of 

such relevant month until the Effective Date or expiration/termination date, as applicable.  The O&M Contractor 

shall provide a tax invoice to the Owner on or before the fifteenth (15th) day of each month following the Effective 

Date for the following month’s Fixed Fee. 

(b) On or before the fifth (5th) day of each month following the Effective Date, the O&M Contractor shall 

submit to the Owner a detailed request for the payment of Reimbursable Expenses incurred by the O&M 

Contractor on the prior month, together with all supporting documents and information. The O&M Contractor 

specifically agrees that it shall not request in any request for payment any sum attributable to Reimbursable 

Expenses (i) for which the O&M Contractor has already been paid, (ii) where the corresponding Reimbursable 

Service has been rejected by the Owner pursuant to Section 4.4 (c) above or (iii) where the Reimbursable Expenses 
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have not yet been incurred by the O&M Contractor. The Owner shall review and either approve or reject the 

request for payment of Reimbursable Expenses within five (5) Days of its receipt. Upon approval of a request for 

payment (or a portion thereof), the O&M Contractor shall submit to the Owner a tax invoice for the approved 

amount, attaching a copy of the approved request for payment within five (5) days following Owner's approval of 

the relevant request for payment. Any invoice for either the Fixed Fees or Reimbursable Expenses  must be issued 

according to Applicable Law and instructions issued by Governmental Authorities and Owner’s instructions as to 

the amounts which shall be invoiced against each SPV and, in case the relevant payment relates to Spare Parts 

installed in, or Services performed in connection with, the Interconnection Facilities, the consortium to be 

incorporated by the SPVs for the purposes of developing, owning and operating the Interconnection Facilities. 

(c) All amounts payable by the Owner to the O&M Contractor under this Article 6 shall be paid inclusive of 

any applicable Taxes within thirty (30) Days of receipt of the tax invoice by the Owner by wire transfer of 

immediately available funds to the O&M Contractor to an account designated in writing by the O&M Contractor. 

To the extent that the Owner disputes all or any portion of a request for payment of Reimbursable Expenses or an 

invoice, it shall notify in writing the O&M Contractor of the disputed amount (the “Disputed Payment”) and pay 

the undisputed portion within the time periods set out in this Section 6.4(c). The Parties shall use their reasonable 

endeavours to resolve such dispute within ten (10) Business Days of receipt by the O&M Contractor of the Notice 

of Disputed Payment, failing which the Parties shall proceed, without need for further Notice, to the dispute 

resolution procedures set forth in Article 17.  Within thirty (30) Days of the Parties' agreeing on a Disputed 

Payment, the Owner shall pay such agreed payment to the O&M Contractor in accordance with this Section 6.4(c). 

(d) As a condition precedent to the request by the O&M Contractor for any payment and prior to the issuance 

of the corresponding invoice (and to the O&M Contractor’s entitlement to any payment in respect of the relevant 

invoice), the O&M Contractor shall deliver to the Owner a certificate of fulfilment of labour and social security 

obligations with respect to the prior period, issued by the competent institutions in respect of all workers and 

employees of the O&M Contractor and Subcontractors related to the Services, including at least a certified copy 

of the relevant social security collection form (Guia de Recolhimento da Previdência Social-INSS), of the 

employee severance fund (Fundo de Garantia por Tempo de Serviço-FGTS) and evidence of payment of Taxes 

charged by the social security administration (Instituto Nacional do Seguro Social), as well as a certified copy of 

any relevant government debt clearance certificate (Certidão Negativa de Débitos) in connection with the 

foregoing. A list of the O&M Contractor’s Personnel which are being certified for the same period must be 

enclosed with the certificate provided by the O&M Contractor.   

(e) The Owner shall have no obligation to make any payment to the O&M Contractor at any time, without the 

need for a formal notice or court or arbitral award, order, decision or judgment, when (a) the O&M Contractor 

shall have failed to comply with its obligations to provide evidence of compliance with its labour obligations set 

forth in Section 4.8(d); or (b) a third-party Claim shall have been presented or commenced relating to the 

performance of the Services and the Owner has reasonably determined that such Claim has, in the Owner’s sole 

discretion (to be exercised reasonably), a probable chance to prevail and is subject to the O&M Contractor’s 

indemnification obligations under this Agreement and such unpaid amount may be necessary to compensate the 

Owner for Losses that the Owner may suffer in connection with such Claim and, notwithstanding anything to the 

contrary herein, interest shall not accrue on such unpaid amounts until the relevant event has been cured. In case 

the Owner withholds any payment under the provisions of Clause 6.4(e)(b) above, Owner should give notice to 

O&M Contractor fifteen (15) days before the payment was due, informing the reasons for such withholding. Such 

right to withhold payments due to the O&M Contractor pursuant to this item (e) shall be limited to amounts 

reasonably necessary to compensate the Owner for Losses in respect of the subject third-party Claim or Contractor 

breach.  For the avoidance of doubt, any amount withheld under, and in accordance with, this Agreement which is 

no longer subject to withholding (and such is not disputed in good faith by the Owner) shall be included in the 

next payment to be made by the Owner in accordance with this Agreement. 

Section 6.5 Records and Audits.  Except as otherwise required by Applicable Laws, the O&M Contractor 

shall keep books and records in accordance with generally accepted accounting principles and in accordance with 

the requirements imposed by any Financing Parties under any financing documents entered into by the Owner 

(provided that such requirements have been provided to the O&M Contractor) with respect to the Solar Plant or 

such other property in which the Owner has an interest and which comprises or is used in connection with the 
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Solar Plant. The O&M Contractor shall keep such books and records for a period of) three (3) years after the 

applicable termination or expiration of this Agreement. The O&M Contractor shall make such books and records 

available, upon no less than two (2) Business Days from the Notice to the O&M Contractor, with such Notice 

being given on a Business Day, for inspection and audit by the Owner or its designated agents or the Financing 

Parties, at the Owner’s expense during the O&M Contractor’s regular business hours and at the office where such 

books and records are kept; provided that the O&M Contractor’s company software, books and records not directly 

related to this Agreement and its personnel records shall not be subject to inspection or audit. If any such inspection 

or audit discloses that any error has occurred and that, as a result thereof, any overpayment or any underpayment 

has occurred, the amount thereof shall promptly be paid with interest at the rate set forth in Section 6.6 to the Party 

to whom it is owed by the other Party. In addition to the above, the O&M Contractor shall provide the Owner or 

its designee with continuous electronic access to O&M maintenance logs and other documents through an online 

file sharing website maintained by the O&M Contractor to which the O&M Contractor shall post such documents.  

Section 6.6 Past Due Amounts.  Any amounts due under this Agreement, if not paid by the relevant final date 

for payment, shall bear compound annual interest at the per annum rate equal to twelve per cent (12%) per annum 

prorated on a basis of a three-hundred and sixty-five (365) day year; from the date that such amount was due, 

taking into account any grace period herein provided until the time that such amount is paid. The amounts 

contemplated in this Section 6.6 are the sole compensation of O&M Contractor for Owner's failure to make 

payments when due. 

Section 6.7 Taxes.  

(a) Taxes Included in the Price  . The Fixed Fees and the prices and rates set forth in Exhibit N and B are 

inclusive of any and all applicable Taxes, before tax reform over consumption, levied on the O&M Contractor or 

Owner with respect to this Agreement, including the O&M Contractor’s performance of its obligations hereunder, 

other than, for the avoidance of doubt, any such Taxes payable with respect to the replacement of Modules and 

Main Transformers pursuant to Section 10.1(c)  below. Without limiting the generality of the foregoing, the O&M 

Contractor shall provide Owner with all certificates and other documentation in the form prescribed by Applicable 

Law so that Owner shall not be required to pay any Taxes included within the Fixed Fees or the prices and rates 

set out in Exhibit N and B, subject to Owner-obtained exemptions. The O&M Contractor undertakes exclusive 

liability for and shall be solely responsible for, and without right to any contribution or reimbursement from Owner 

for, all of O&M Contractor’s applicable income, franchise, payroll and import taxes owed to any Governmental 

Authority in connection with the Services and all of Contractor’s obligations and services provided hereunder (and 

including any withholdings in respect of same).   

(b) Change in Applicable Laws Affecting Taxes Included in the Price. If, as a result of a Change in Law 

affecting the Taxes included in the Fixed Fees or the prices and rates set out in Exhibit N and B or taxes that could 

not be anticipated at the Effective Date, include IBS and CBS or any of the Parties having obtained any tax benefit 

not yet considered in the Fixed Fees or prices and rates set out in Exhibit N, the costs of O&M Contractor to 

perform the Services hereunder increase or decrease, the Fixed Fees and the prices and rates set out in Exhibit N 

and B shall, subject to Section 4.10 in case of an increase, be adjusted to reflect such increase or decrease, as the 

case may be, provided, however, that, the Fixed Fees and the prices and rates in Exhibit N and B shall not be 

adjusted, and the O&M Contractor shall have no claim for reimbursement in respect of, the increase of taxes on 

income or levied upon payroll, gains or profits (such as Brazilian corporate income tax and social contribution on 

net income). 

Section 6.8 Payment in Applicable Currencies. All amounts falling due by one Party to the other under this 

Agreement shall be paid in BRL.   

(a) The Owner may, at any time, deduct from any sum payable to the O&M Contractor any sums owed by the 

O&M Contractor to the Owner pursuant to this Contract, including any liquidated damages that may become due. 

Any amounts that Owner is entitled to deduct in accordance with this Agreement shall be deemed to have satisfied 

the requirements of articles 368 and 369 of the Brazilian Civil Code. 

(b) The Owner may withhold from any sum payable by the O&M Contractor hereunder any amounts duly 

evidenced and required to be withheld pursuant to the Applicable Laws or permitted to be withheld in accordance 
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with this Agreement (such as Disputed Payments). 

Section 6.9 Payment not Approval.  No payment or approval of an invoice by the Owner shall: (i) constitute 

or be deemed to constitute a representation that the Owner has inspected the Services or any portion thereof; (ii) 

constitute or be deemed an acceptance, in whole or in part, of any portion of the Services; or (iii) release O&M 

Contractor from any of its obligations or liabilities hereunder. 

 

ARTICLE 7 

OWNER COVENANTS, REPRESENTATIONS, AND WARRANTIES 

Section 7.1 General Covenants. 

(a) The Owner has provided to the O&M Contractor the Project Agreements (or relevant drafts thereof), 

current to the date of this Agreement and covenants that it shall provide to the O&M Contractor all amendments 

to, renewals, or new Project Agreements that may be issued during the Term within twenty (20) Days after any 

such amendment or issuance. 

(b) The Owner shall, with reasonable assistance from the O&M Contractor, obtain, at the Owner’s cost and 

expense, all the Owner Acquired Permits and ensure such Owner Acquired Permits will be in full force and effect 

on or prior to the date they are required, under this Agreement and Applicable Law, to be in full force and effect 

so as to permit O&M Contractor to commence and prosecute the Services to completion in accordance with this 

Agreement. If any the Owner Acquired Permit (or application relating thereto) is in the name of the O&M 

Contractor or otherwise requires action by the O&M Contractor, the O&M Contractor shall, upon the request of 

the Owner, sign such application and/or take such action as reasonably appropriate to file an application in respect 

of, and cooperate with the Owner as reasonably requested by the Owner to secure the award of an Owner Acquired 

Permit. In addition, the Owner shall provide reasonably appropriate assistance to the O&M Contractor, so long as 

such assistance does not require the Owner to incur material costs or expenses, by way of reasonable ministerial 

assistance, providing information, providing drawings and attending meetings with permitting boards as 

reasonably requested by the O&M Contractor and necessary in connection with the O&M Contractor’s obligations 

under Section 4.5(d) to obtain the O&M Contractor Acquired Permits. Other than with respect to the Owner 

Acquired Permits, neither the execution nor delivery by Owner of this Agreement requires the consent or approval 

of, or the giving of notice to or registration with, or the taking of any other action in respect of, any Governmental 

Authority for which the Owner has not provided within the time frames arising out of this Agreement. 

(c) The Owner shall procure, supply, maintain and replace Spare Parts for the Solar Plant during the Term at 

its own cost and expenses. 

Section 7.2 Representations and Warranties.   

(a) Title. Each SPV hereby represents and warrants to the O&M Contractor that as of the Commencement 

Date, it has good title to the Solar Plant free from liens and encumbrances other than any liens and encumbrances 

in favour of the Financing Parties pursuant to the relevant financing documents.  

(b) Organization, Standing and Qualification. Each SPV represents and warrants that it is a company 

incorporated pursuant to the laws of the Federative Republic of Brazil, that it is duly organized, validly existing 

and in good standing under the laws of the Federative Republic of Brazil, and has full power and authority to 

execute, deliver and perform its obligations hereunder and to engage in the business it presently conducts and 

contemplates conducting. 

(c) Due Authorization; Enforceability. Each SPV represents and warrants that this Agreement has been duly 

authorized, executed and delivered by or on behalf of itself and is, upon execution and delivery, the legal, valid 

and binding obligation of such SPV, enforceable against it in accordance with its terms, except as such 

enforceability may be limited by applicable bankruptcy, insolvency or similar laws affecting creditors’ rights 

generally and by general equitable principles.  
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(d) No Conflict. Each SPV represents and warrants that the execution, delivery and performance by it of this 

Agreement will not conflict with or cause any default under:  (a) its organizational documents; or (b) any indenture, 

mortgage, chattel mortgage, deed of trust, lease, conditional sales contract, loan or credit arrangement or other 

agreement or instrument to which the SPV is a party or by which it or its properties may be bound or affected or 

(c) as of the date hereof, any Applicable Laws. 

(e) No Suits, Proceedings.  Each SPV represents and warrants that, on the date of execution of this Agreement, 

there are no actions, suits, proceedings, or investigations pending or, to the SPV's knowledge, threatened against 

it in writing before any court or before any Governmental Authority that individually or in the aggregate could 

result in any materially adverse effect on the business, properties, or assets or the condition, financial or otherwise, 

of the SPV or in any impairment of its ability to perform the SPV's obligations under this Agreement.  The SPV 

has no knowledge of any violation or default with respect to any order, writ, injunction, or any decree of any court 

or any Governmental Authority that may result in any such materially adverse effect or such impairment. Each 

SPV represents and warrants that it is financially solvent. 

(f) Business Practices.  Each SPV represents and warrants that (i) it knows, complies with, and, in connection 

with the activities related to this Agreement, shall fully comply with all applicable Ethics and Integrity Laws; (ii) 

in connection with this Agreement, it has not promised and shall not promise, has not offered and shall not offer, 

has not granted and shall not grant any undue advantage to third parties (including public officials); (iii) it has not 

been prosecuted, convicted, held legally liable, nor entered into agreements (including leniency agreements, plea 

bargains, undertakings, non-prosecution agreements), nor has it been involved in the commission of any act that 

violates, evades, or circumvents the Ethics and Integrity Laws; (iv) it is not and has not been, in the last five (5) 

years, listed among contractors or individuals barred from participating in bids or projects financed by the World 

Bank or by any other multilateral or bilateral aid agency; (v) it is not subject to coercive measures, including 

economic or financial sanctions, embargoes, or restrictions imposed or enforced by a sanctions authority 

(including, but not limited to, the United Nations Security Council, the European Union and its Member States, 

the United States of America, and Brazil), nor is it controlled or owned by persons listed in such lists. Each SPV 

shall notify the O&M Contractor of any update or violation of the representations made in this clause. 

Section 7.3 Solar Plant Site Services; Utilities 

During the Term, the Owner shall provide and pay for such telephone communication services with broadband 

connectivity as are commercially available at the Solar Plant Site for use by the O&M Contractor, on a reliable 

and continuous basis as well as standard telephone communication lines and repeater stations as reasonably 

necessary for the performance of the Services by the O&M Contractor. 

Section 7.4 Owner’s Representative 

The Owner shall appoint the Owner Representative to perform on the Owner’s behalf certain matters related to the 

day-to-day administrative, fiscal, operation, maintenance and project contract management services for the Solar 

Plant. The O&M Contractor shall comply with any instruction given by the Owner Representative, subject to the 

provisions of Section 4.10 (a) in case such instruction amounts to a variation of the Services of other Agreement 

elements by the Owner.  

Section 7.5 License of the Owner’s Property 

The Owner hereby grants the O&M Contractor a non-exclusive and irrevocable access and license to use (directly 

or through its Subcontractors) the Owner’s Property during the Term for purposes of fulfilling the O&M 

Contractor’s duties hereunder. To the extent that the O&M Contractor’s duties hereunder prior to or following the 

Term (including in connection with mobilization or demobilization activities required under this Agreement) 

require a license to use (directly or through its Subcontractors) the Owner’s Property during such periods, the 

Owner shall grant the O&M Contractor such licenses as may be necessary at such time in connection therewith. 

For the sake of clarity, the O&M Contractor shall have no liability to the Owner for any claim made or loss incurred 

as a result of, arising out of or in connection with: i) the acts or omissions of the Owner or any Owner’s related 

parties that may have access to the Owner’s Property; ii) The period of time that the O&M Contractor do not have 
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access to the Owner’s Property. 

Section 7.6 Rely Upon Information 

Within ten (10) days from the Effective Date, the Owner shall provide to the O&M Contractor with drawings, 

specifications, diagrams and other information regarding the Solar Plant that are required for the maintenance of 

the Solar Plant and that are furnished by the EPC Contractor pursuant to the EPC Contract.  

Upon the date of delivery of the information made available by the Owner, O&M Contractor shall review such 

information within 30 (thirty) Business Days after the Commencement Date in order to provide comments in 

respect deficiencies, inaccuracies, contradictions and/or ambiguities of the information.  

Notwithstanding the foregoing, the O&M Contractor shall not be responsible for any error, in the information 

provided by the Owner if (i) the O&M Contractor performs the first maintenance in the specific component of the 

Equipment related to such information within six (6) months counted as of Commencement Date and (ii) the O&M 

Contractor notifies the Owner of such error within such six months term. The O&M Contractor shall present the 

Owner its plan for the first preventive maintenance at least thirty (30) days counted of the Effective Date and the 

scope of such maintenance plan shall be the one defined in Exhibit B and Exhibit E, at the Owner’s expense until 

the maximum amount defined in Section 6.3(c) (“First Complete Maintenance”). 

In case any of the Parties becomes aware of any error or upgrade of the information provided by the Owner, then 

such Parties shall notify the other Party in up to 5 (five) Business Days counted from its awareness of such error 

or upgrade. 

 

ARTICLE 8 

INDEMNIFICATION 

Section 8.1 Indemnification by the O&M Contractor and the Owner.  

(a) The O&M Contractor shall indemnify, defend and hold harmless the Owner, the Owner’s counterparties 

in the Real Property Documents, Owner’s Personnel, Owner’s officers and directors and the Affiliates of the same, 

the Financing Parties and their agents and representatives (collectively, the “Owner’s Indemnified Parties”), 

against and from all Claims and Losses (observed the provisions of Section 11.2) arising out of or in connection 

with acts or omissions of the O&M Contractor, any Subcontractor or any the O&M Contractor’s Personnel, in any 

way related to the Services to the extent relating to: 

(i) violations of Applicable Law or Applicable Permits; 

(ii) any claim arising out of the breach of O&M Contractor’s obligations pursuant to this Agreement; 

(iii) third-party Claims relating to any violations of any Environmental and Social Requirements 

including (A) the Release by O&M Contractor or its Subcontractors of Hazardous Materials brought to the 

Solar Plant Site by the O&M Contractor or its Subcontractors or (B) (i) any Permissible Materials handled 

by the O&M Contractor, any Subcontractor or any of its or their agents or employees in a manner that 

violates the Environmental and Social Requirements, or (ii) the presence of any non-Permissible Materials 

brought on the Solar Plant Site by the O&M Contractor, Subcontractors, or any of its or their agents or 

employees or (C) any enforcement or compliance proceeding commenced by or in the name of any 

Governmental Authority because of an alleged, threatened or actual a violation of any Environmental Laws 

by O&M Contractor or a Subcontractor with respect to the use or Release of Hazardous Materials 

(excluding, for avoidance of doubt, any such materials brought on the Solar Plant Site by the Owner or 

Owner’s Personnel or Owner’s subcontractors); 

(iv) Claims for bodily injuries, including sickness, disease or death of any Person resulting from the 

performance of the Services or other liabilities resulting from the negligent acts or omissions of O&M 

Contractor or any Subcontractor or O&M Contractor’s Personnel; 
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(v) third-party Claims for damage to or loss of any physical, real or personal property (including 

without limitation any damage or physical destruction caused to road infrastructure) caused by O&M 

Contractor or any Subcontractor or O&M Contractor’s Personnel; 

(vi)  (Intentionally omitted); and 

(vii) any act or omission of Contractor or its Subcontractors which causes an Owner Indemnified Party 

the total or partial revocation of any Equipment Warranty or Spare Part Warranty.  

(b) The Owner shall indemnify and hold harmless the O&M Contractor, O&M Contractor’s Personnel, O&M 

Contractor’s officers and directors, and the Affiliates of the same and their agents and representatives (collectively, 

the “O&M Contractor’s Indemnified Parties”), against and from all Claims and Losses arising out of or in 

connection with acts or omissions of the Owner, any Owner’s subcontractor or any of the Owner’s Personnel, to 

the extent relating to: 

(i) Claims for bodily injuries, including sickness, disease or death of any Person resulting from the 

negligent act or omission of the Owner, its agents (including owners’ subcontractors) or employees; 

(ii) third-party Claims for damage to or loss of any physical, real or personal property arising out of 

the negligent acts or omissions of the Owner, its agents or employees; 

(iii) violations of Applicable Law or Applicable Permits by the Owner; and 

(iv) any claim arising out of the breach of Owner’s obligations pursuant to this Agreement. 

Section 8.2 Patent Infringement and Other Indemnification Rights. The O&M Contractor represents and 

warrants to Owner and its successors in interest that O&M Contractor’s performance of the Services hereunder 

and that Owner’s use of any Spare Parts provided by the O&M Contractor hereunder does not and will not infringe 

upon any Intellectual Property Rights. O&M Contractor understands that Owner is relying upon the experience, 

skill and superior knowledge of O&M Contractor with respect to the Solar Plant and Owner makes no 

representation or warranty that O&M Contractor will be safe from any claims for infringement of any Intellectual 

Property Rights in performing the Services as required under this Agreement. In no event will Owner Indemnified 

Parties or their respective successors in interest be liable to O&M Contractor for infringement of any Intellectual 

Property Rights or claim relating in any way to the Services or the Spare Parts provided by the O&M Contractor 

hereunder The O&M Contractor agrees to indemnify, defend, and hold harmless Owner Indemnified Parties from 

and against any and all Losses that any Owner Indemnified Party may hereafter suffer or pay out by reason of any 

breach of representation and warranty given in this Section, including any infringement or use of any Intellectual 

Property Rights which may occur in connection with the O&M Contractor’s or any Subcontractor’s performance 

of its obligations hereunder, including the performance of the Services hereunder.  The O&M Contractor shall not 

be relieved of any obligations under this Agreement as the result of a substitution of the infringing Spare Parts or 

processes, as the case may be. If Owner is enjoined from the use, operation or enjoyment of any Equipment, Spare 

Parts and/or Consumables provided by the O&M Contractor hereunder as a result of any Claim with respect to 

Intellectual Property Rights, O&M Contractor shall promptly arrange, in each case at no cost to Owner, to have 

such injunction removed, or, with advanced written approval from Owner, to substitute such infringing Equipment 

and/or Consumables with non-infringing Equipment and/or Consumables, or to modify such infringing 

Equipment, Spare Parts and/or Consumables so they become non-infringing, provided that Owner may, at its 

option and without thereby limiting any other right it may have hereunder or at law, require O&M Contractor to 

supply, temporarily or permanently, Equipment, Spare Parts or Consumables not subject to such injunction and 

not infringing any Intellectual Property Rights or to remove all such infringing Equipment, Spare Parts and/or 

Consumables and refund the cost thereof to Owner or to take such steps as may be necessary to ensure compliance 

by Owner with such injunction, all to the satisfaction of Owner and all without cost or expense to Owner.  

Section 8.3 Indemnification Procedure. When required to indemnify an Indemnified Party in accordance 

with this Article 8, the O&M Contractor or the Owner, as the case may be (in such capacity, the “Indemnifying 

Party”) shall assume on behalf of such Indemnified Party and conduct with due diligence and in good faith the 

defence of any Claim against such Indemnified Party, whether or not the Indemnifying Party shall be joined 
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therein, and the Indemnified Party shall cooperate with the Indemnifying Party in such defence. The Indemnifying 

Party shall have charge and direction of the defence and settlement of such Claim, provided that without relieving 

the Indemnifying Party of its obligations hereunder or impairing the Indemnifying Party’s right to control the 

defence or settlement thereof, the Indemnified Party may elect to participate through separate counsel in the 

defence of any such Claim, but the fees and expenses of such counsel shall be at the expense of such Indemnified 

Party unless (i) the employment of counsel by such Indemnified Party has been authorized in writing by the 

Indemnifying Party, (ii) the Indemnified Party shall have reasonably concluded that there exists a material conflict 

of interest between the Indemnifying Party and such Indemnified Party in the conduct of the defence of such Claim 

(in which case the Indemnifying Party shall not control the defence or settlement of such Claim on behalf of such 

Indemnified Party, except where the Indemnifying Party has consented to such control, by means of a written 

Notice indicating specifically the conflict of interests) or (iii) the Indemnifying Party shall not have employed 

counsel to assume the defence of such Claim within a reasonable time after Notice of the commencement thereof. 

In each of such cases the reasonable fees and expenses of counsel shall be at the expense of the Indemnifying 

Party. The Indemnifying Party shall not settle any such claims or actions that would require any action or 

forbearance from action by any Indemnified Party without the written consent of the Indemnified Party, which 

consent shall not be unreasonably withheld or delayed.  Notwithstanding anything in the foregoing to the contrary, 

Owner reserves the right to settle any claims brought against any of the Owner Indemnified Parties provided that: 

(i) Owner has informed in writing the Contractor five (5) Business Days before such settlement and (ii) O&M 

Contractor has granted its prior written consent to such settlement, not to be unreasonably withheld. For the 

avoidance of doubt, where necessary to ensure that a debt comprised in a legal action or claim subject to indemnity 

hereunder is suspended (including in case of claims related to Taxes, the “suspensão da exigibilidade”), the 

indemnity obligations under this Article include the posting of any guarantee or bond or the making of any deposit 

that may be required under Applicable Laws to that effect. 

Section 8.4  Survival. Notwithstanding any other provision of this Agreement, the provisions of this Article 

8 are intended to and shall survive the termination of this Agreement. 

 

ARTICLE 9 

TERMINATION 

Section 9.1 Termination for Cause by Either Party. Either the O&M Contractor or the Owner (the 

“Terminating Party”) may terminate this Agreement without the need for a court or arbitral tribunal award, order, 

decision or judgment without limiting any other rights or remedies it may have: 

(a) if the other Party fails to make any payment required to be made hereunder when such payment is due and 

owing under this Agreement, and such failure shall continue for thirty (30) Business Days after written Notice 

thereof has been given to the non-paying Party; or 

(b) if the other Party (or, in the case of the O&M Contractor, the issuer of the Parent Company Guarantee) 

has filed against it petitions under any insolvency or bankruptcy law of any jurisdiction which are not dismissed 

within sixty (60) Days of the date filed, proposes any dissolution, liquidation, composition, financial 

reorganization or recapitalization with creditors, makes an assignment for the benefit of creditors, files a voluntary 

petition in bankruptcy under any provision of Applicable Law or consents to the filing of any bankruptcy or 

reorganization petition against it under any similar law, if a bankruptcy decision has been issued determining such 

other Party (or, in the case of the O&M Contractor, the issuer of the parent company guarantee) insolvent or if 

receivers, trustees, custodians or similar agents are appointed or take possession with respect to any property or 

business of such other Party (or, in the case of the O&M Contractor, the issuer of the Parent Company Guarantee). 

(c) the applicable O&M Contractor’s Limit of Liability is reached at any time provided that, in case such 

termination is requested by the O&M Contractor, such termination shall be effective after a term of up to ninety 

(90) days or earlier at the Owner´s discretion, counted from the termination notice sent by the O&M Contractor to 

the Owner. 
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Section 9.2 Termination for Cause by the Owner.  The Owner shall be entitled to terminate this Agreement 

for cause without the need for a court or arbitral tribunal award, order, decision or judgment by delivery of written 

Notice of termination to the O&M Contractor in any of the following events: 

(a) the O&M Contractor causes a breach by the Owner of one or more of the material provisions of the Project 

Agreements made available to the O&M Contractor in accordance with Section 4.5 (a) and (b) and such breach or 

breaches are not cured within thirty (30) Days’ written Notice thereof; 

(b) the O&M Contractor fails to comply (other than for Force Majeure reasons) in any material respect with 

any term, provision or covenant of this Agreement, other than the payment of sums to be paid hereunder, and such 

failure shall continue for thirty (30) Days after written Notice thereof has been given to the O&M Contractor, 

unless such failure cannot reasonably be cured within said thirty (30) Days and the O&M Contractor shall have 

commenced to cure such failure within such 30-day period, in which case the O&M Contractor shall have a 

commercially reasonable time period to cure such default not to exceed sixty (60)  Days; 

(c)  (Intentionally left blank) 

(d) in case of the Project Availability of any SPV Solar Plant for any 2 consecutive Availability Calculation 

Periods is less than 97%; 

(e) in case of any of the following Project Availability shortfalls, the Owner shall be entitled to either terminate 

the Agreement or apply the following terms: 

(i). during any consecutive 2-months period, the Project Availability of any SPV Solar Plant, as set 

forth in Section 4.5(c), is less than 95%, in which case the Owner shall pay to the O&M Contractor 40% of 

the Fixed Fees paid by the Owner to the O&M Contractor in respect of such 2-months period. The amount 

of any such fee reduction shall be deducted from any Availability Liquidated Damages amount defined in 

Exhibit M related to such 2-months period; 

(ii). during any consecutive 2-months period, the Project Availability of any SPV Solar Plant is less 

than 90%, in which case Owner shall not be required to pay any compensation (meaning any Fixed Fees) to 

the O&M Contractor in respect of such 2-months period. The amount of any such fee reduction shall be 

deducted from any Availability Liquidated Damages amount defined in Exhibit M related to such 2-months 

period; 

(iii). In the event that the Owner execute the Liquidated Damages indicated in Sections 9.2(e)(i) and 

9.2(e)(ii) the O&M Contractor will have the right to: a) recover those Liquidated Damages if the Project 

Availability during an Availability Calculation Period meets or exceeds the Availability Guarantee, b) 

deduct such amounts to the Availability Liquidated Damages. 

(f) the O&M Contractor assigns this Agreement in violation of the terms hereof; 

(g) the O&M Contractor fails to maintain any insurance coverage required of it in accordance with this 

Agreement and Contractor fails to remedy such breach within five (5) Days after the earlier of the date on which 

the O&M Contractor first knew of such breach and the date on which the O&M Contractor received a Notice from 

the Owner with respect thereto; 

(h) the O&M Contractor fails to maintain, renew or replace PCG in accordance with Section 5.4; and 

(i) any representation or warranty of the O&M Contractor in this Agreement is false or misleading in any 

material respect when made, and O&M Contractor has not, within thirty (30) days after written notification thereof 

from Owner, either fully remedied, or commenced and diligently pursued the remedy of, all adverse impacts on 

Owner resulting therefrom to the reasonable satisfaction of the Owner. 

Section 9.3 Termination for Cause by the O&M Contractor.  The O&M Contractor may terminate this 

Agreement for cause without the need of a court or arbitral award, order, decision or judgment by delivery of 

written Notice of termination to the Owner in any of the following events (which, together with the grounds for 

termination described in Section 9.1 and Section 9.4 below, shall be the sole grounds for termination of this 
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Agreement by the O&M Contractor): 

(a) Owner assigns this Agreement in violation of the terms hereof; 

(b) if the Owner fails to maintain any insurance coverage required of it in accordance with this Agreement 

and the Owner fails to remedy such breach within thirty (30) Days after the earlier of the date on which the Owner 

first knew of such breach and the date on which the Owner received a Notice from the O&M Contractor with 

respect thereto, unless such failure cannot reasonably be cured within said thirty (30) Days and the Owner shall 

have commenced to cure such failure within such 30-day period, in which case the Owner shall have a 

commercially reasonable time period to cure such default not to exceed sixty (60) Days; or  

(c) any representation or warranty of the Owner in this Agreement is false or misleading in any material 

respect when made, and Owner has not, within thirty (30) Days after written notification thereof from O&M 

Contractor, either fully remedied, or commenced and diligently pursued the remedy of, all adverse impacts on 

O&M Contractor resulting therefrom to the reasonable satisfaction of the O&M Contractor. 

Section 9.4 Other Grounds for Termination. 

(a) Force Majeure. If the execution of a substantial portion of the Services is prevented for a continuous period 

of one hundred and eighty (180) days by reason of a Force Majeure of which notice has been given pursuant to 

Article 15 below, then either Party may give to the other Party a notice of termination of this Agreement, which 

termination shall take effect fifteen (15) days after the notice is given. In case either the Owner or the O&M 

Contractor terminates this Agreement in accordance with this item, the O&M Contractor shall be entitled to 

recovery of the Fixed Fees [and Reimbursable Expenses] owed and not then paid to the O&M Contractor under 

this Agreement in respect of Services performed through the date of termination of this Agreement and Owner 

shall not be required to pay any additional amounts to the O&M Contractor. 

(b) Automatic Termination. If any of the Related O&M Agreements are terminated, for whatever reason, this 

Agreement will be automatically terminated, without any compensation to the O&M Contractor other than the 

Fixed Fees and Reimbursable Expenses for Services performed by the O&M Contractor until the date of 

termination. In case termination of a Related O&M Agreements based on Section 9.1(c) of such Related O&M 

Agreement, the termination of this Agreement shall only be effective after the term foreseen in Section 9.1(c) of 

such Related O&M Agreement. 

Section 9.5 Remedies 

(a) O&M Contractor Remedies. If the O&M Contractor terminates this Agreement in accordance with Section 

9.1 or Section 9.3: (x) the O&M Contractor shall be entitled to recovery of the Fixed Fees, Reimbursable Expenses 

and demobilization costs, duly evidenced, owed or to become due as a result of such termination and not then paid 

to the O&M Contractor under this Agreement in respect of Services performed through the date of termination of 

this Agreement and (y) subject to Section 11.2 and except in case of termination due to an event established in 

Section 9.1 (b) and 9.1 (c), the O&M Contractor shall have the right to recover from the Owner all direct damages 

in respect of such termination. The amount due, described above, to the O&M Contractor shall be approved by the 

Owner within 15 days of submission by the O&M Contractor. 

(b) Owner Remedies - Termination. If the Owner terminates this Agreement in accordance with Section 9.1 

or Section 9.2 the following consequences shall apply: (t) the O&M Contractor shall be entitled to recovery of the 

Fixed Fees and Reimbursable Expenses owed and not then paid to the O&M Contractor under this Agreement in 

respect of Services performed through the date of termination of this Agreement, (w) the Owner may proceed to 

recover amounts owed by the O&M Contractor to the Owner under this Agreement in excess of the Fixed Fees 

and Reimbursable Expenses owed and not then paid to the O&M Contractor under this Agreement in respect of 

Services performed through the date of termination of this Agreement, including by proceeding against the PCG 

referenced in Section 5.4, and any amounts withheld by Owner pursuant to this Agreement shall have been satisfied 

in full; (x) the Owner may proceed to recover from the O&M Contractor any sums related to claims incurred by 

the Owner in the Project Agreements arising out of a breach of the Project Agreements due to the performance of 

the O&M Contractor as set forth in Section 4.5(a), as a consequence of termination of this Agreement and for this 



 

42 

purpose the Owner may proceed against any security given by the O&M Contractor; (y) subject to Section 11.1(a), 

the Owner shall have the right to recover from the O&M Contractor all direct damages in respect of such 

termination and (y) the Owner may make such payments or perform such obligations as in the Owner’s reasonable 

judgment are required to remedy the events underlying any prior breach by the O&M Contractor hereunder existing 

at the time of termination and offset the reasonable and documented cost of such payment or performance against 

payments otherwise due to the O&M Contractor under this Agreement.  

(c) Other Consequences of Termination. The following shall apply in any case of termination of this 

Agreement: 

(i) the O&M Contractor (1) shall cease any further performance of the Services and (subject to 

Section 4.11(d) above) withdraw from the Solar Plant Site; (2) without limiting the O&M Contractor’s 

obligations or the Owner’s rights under Section 2.3(f), shall assign to the Owner such of the O&M 

Contractor’s subcontracts together with any then surviving warranties as the Owner may request, and shall 

deliver and make available to the Owner all Intellectual Property Rights of the O&M Contractor related to 

the Services reasonably necessary to permit the Owner to continue the Services or otherwise maintain, 

operate, modify, extend or demolish the Solar Plant, and in connection therewith the O&M Contractor 

authorizes the Owner and its respective agents to use such information in completing the Services for such 

purposes; and (3) shall remove such materials, equipment, tools, and instruments used by and any debris or 

waste materials generated by the O&M Contractor in the performance of the Services as the Owner may 

direct and the Owner may (subject to Section 4.11(d) above) take possession of any or all of the O&M 

Facility, 

(ii) the Owner shall have the right to immediately demand and receive, on such demand, payment of 

all amounts due and payable by the O&M Contractor (including any liquidated damages hereunder);  

(iii) the Owner shall have the right to employ any other Person to continue the Services that are no 

longer provided by the O&M Contractor in accordance with this Agreement by whatever method that the 

Owner may deem necessary in the Owner’s reasonable judgment;  

(iv)  the O&M Contractor shall take all the necessary actions in order to ensure that the PCG referenced 

in Section 5.4 remains in effect until all liabilities of the Contractor under this Agreement (whether arising 

prior to or as a result of termination) shall have been settled; and 

(v) in case of any termination of this Agreement, the O&M Contractor shall cooperate with the 

replacement O&M contractor engaged by the Owner to ensure a smooth transition of the Services by, inter 

alia, signing and discharging handover protocols, delivering all materials (including Initial Spare Parts and 

any Spare Parts delivered by Owner) and documentation (irrespective of medium), procedures, protocols, 

access codes and sharing material know-how relating to the Solar Plant to the replacement O&M Contractor 

in a timely and prompt manner. 

(d) Owner Remedies – Take Over. In addition to any or all other remedies available at law, all of which shall 

be cumulative, Owner has the right to suspend its or O&M Contractor’s performance of the Services or take over 

some or all of the Services upon the occurrence of the O&M Contractor’s events of default listed in Sections 9.1 

or 9.2. In case the Owner decides to take over any portion of the Services, the following shall apply:  

(i) The O&M Contractor shall cooperate with Owner, and allow Owner access to the Solar Plant Site, 

allow Owner to use all technical information related to the Services, and, if requested, instruct its 

Subcontractors to take direction from Owner. 

(ii) Owner may, in its sole discretion, perform any portion of the Services and then return 

responsibility for performance of such Services and care and custody of the appropriate portions of the Solar 

Plant to the O&M Contractor. In so doing, Owner may employ any other Person, firm, or corporation to 

perform the Services by whatever method Owner may deem appropriate and may undertake such reasonable 

expenditures as in Owner’s sole judgment will best accomplish the results envisaged by the relevant Services 

(including, where necessary, the entry into contracts without prior solicitation of proposals).  
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(iii) If Owner returns care and custody of the Solar Plant (or any portion thereof) to O&M Contractor 

without any alternate having performed any Services, Contractor shall continue to be bound by all its 

obligations hereunder (including as to the enforcement of Equipment Warranties and Spare Parts 

Warranties). If Owner returns care and custody of the Solar Plant (or any portion thereof) to the O&M 

Contractor, after performance of the Services by any alternates, the Owner shall warrant to the O&M 

Contractor that the Services performed by any alternates is performed in accordance with the Requirements, 

in order for the O&M Contractor to continue to be bound by its obligations hereunder (including as to the 

Equipment Warranties and the Spare Parts Warranties). Owner’s exercise of its take-over rights under this 

Section 9.5(d) shall not relieve the O&M Contractor of any of its other obligations hereunder (including 

limitation liquidated damages and warranty or insurance), provided that the O&M Contractor shall not be 

liable for the services executed by the Owner or its Subcontractors during such take-over. If the costs 

incurred by the Owner in performing any Services pursuant to this Section 9.5(d) exceed the Fixed Fees for 

the Fixed Fees Services taken over by the Owner, the O&M Contractor shall pay Owner the amount of such 

excess (calculated by reference to the excess accrued during the period from the Owner’s take-over of the 

relevant Fixed Fees Services until the earlier of (x) the succeeding anniversary of the Commencement Date 

following such take-over or (y) termination of this Agreement) within ten (10) days following receipt of 

Owner’s demand for such payment, subject to the limitations set forth in Section 11.1. Without prejudice to 

the foregoing, in the event the Owner intends to retain care and custody of any portion of the Solar Plant, 

then as soon as reasonably practical following the Owner’s take-over of the relevant Fixed Fee Services, the 

Parties shall use all reasonable endeavours to agree a reduction to the Fixed Fee for the period from the date 

of Owner’s take over until the end of Term, the quantum of which shall correspond to the scope of Fixed 

Fee Services taken over by the Owner. 

Section 9.6 Expiration of Agreement. 

The O&M Contractor shall not be entitled to any payments (including in respect of demobilisation or other similar 

costs) by reason of expiration of this Agreement as a result of the lapse of the Term or as envisaged by Article 3 

(apart from the payments provided for under the same Article 3) and other than in respect of rights, remedies, 

obligations or liabilities accrued up to the date of expiry, the Owner shall not be liable to the O&M Contractor for 

any Losses incurred by the O&M Contractor as a result of expiration of the Term of this Agreement.  

ARTICLE 10 

WARRANTY 

Section 10.1 Warranty. 

(a) The O&M Contractor warrants to the Owner that all of the Services shall be performed in accordance with 

the Requirements by qualified personnel and shall be free from defects during the Term and until the date falling 

one (1) year from the date this Agreement is terminated; provided that such warranty period shall nonetheless 

continue for any Service that is re-performed in respect of a defective portion of the Services for an additional (1) 

year from the date of such re-performance   (provided, however, that, in no event the O&M Contractor shall have 

liability to the Owner under this Agreement for any defect in the Services (whether such liability is based on 

warranty or otherwise) that appears at any time after two (2) years from the date this Agreement is terminated or 

otherwise expires. 

(b) The O&M Contractor shall be responsible for enforcing the Equipment Warranties and Spare Parts 

Warranties as against the relevant Person providing such warranty on behalf of the Owner from the 

Commencement Date until the expiration of the Term and the Owner shall provide to O&M Contractor all 

authorizations necessary therefor on or before the commencement of the relevant Equipment Warranty or Spare 

Part Warranty period. Until expiration of the Term, if O&M Contractor discovers any defect in the Equipment or 

any Spare Parts or any breach of the Equipment Warranty or Spare Parts Warranty, it shall promptly (and in any 

event within five (5) days of discovery thereof) notify Owner in writing. O&M Contractor shall enforce any rights 

of Owner pursuant to the Equipment Warranty or Spare Parts Warranty with respect to such defective Equipment 

or Spare Part or such breach, and (a) if already installed, disconnect and extract any such defective Equipment or 

Spare Part from the Solar Plant, (b) inspect any repaired or replacement Equipment or Spare Part that is provided 



 

44 

by the Person providing the warranty, (c) install and incorporate any repaired or replacement Equipment or Spare 

Part into the Solar Plant, and (d) otherwise enforce the relevant warranty provider’s obligations under the 

Equipment Warranty or Spare Part warranty, as applicable. O&M Contractor shall not engage in any activity in 

any way that will void or otherwise negatively affect any Equipment Warranty or Spare Part Warranty.  

(c) Without prejudice to the foregoing provisions on item (b) above, the Parties agree that any failure of the 

manufacturers of the Main Transformers or Modules or EPC Contractor to honour their obligations under the 

relevant Equipment Warranties or Spare Part Warranties provided therefor will not have as a consequence the 

liability of the O&M Contractor for the costs for the replacement of such Main Transformer or Module or due to 

Endemic Issues, as applicable. Notwithstanding the foregoing and by way of exception to provisions of this clause 

10.1(c), should any failure, duly evidenced by the O&M Contractor, by the Main Transformers’ or Modules’ 

manufacturer be caused by an O&M Contractor act or omission, the O&M Contractor shall be liable for the costs 

for replacement of the Main Transformer or Module, as the case may be and undertakes to procure and install such 

replacement Main Transformer or Module as soon as practicable.  

(d)  The O&M Contractor shall have no liability to the Owner under this Agreement for any damage or defect 

in the Services that occurs as a result of any act or omission by the Owner in violation of the Requirements, gross 

negligence or fraud of the Owner or any Person directly or indirectly employed or controlled by the Owner, or a 

Person for whose acts Owner is liable under Applicable Laws. In the case of any damage or defect that occurs as 

a result of an act or omission of both the Owner and the O&M Contractor, the O&M Contractor’s liability shall be 

in proportion to its relative responsibility for such damage or defect.   

Section 10.2 Exclusive Remedy.  Subject to Article 11 (and except as otherwise expressly provided in Section 

8.1 or Section 8.2), Owner’s exclusive remedy for any Claim based on the breach of the warranty set forth in 

Section 10.1(a) shall be the re-performance by the O&M Contractor of the defective portion of the Services. 

Section 10.3 Exclusive Warranty.  The warranty contained in this Article 10 is exclusive and in addition to all 

other warranties in connection with the Services hereunder, whether written, oral, implied or statutory, but does 

not affect any separate express warranty, including Equipment Warranties, Spare Parts Warranties and any other 

warranties provided by any equipment supplier to the Solar Plant.    

Section 10.4 Availability Guarantee.  The O&M Contractor shall ensure that each SPV Solar Plant achieves 

the Availability Guarantee for any Availability Calculation Period. The Project Availability shall be calculated in 

accordance with Exhibit M. In connection with the Availability Guarantee, the O&M Contractor shall pay to the 

Owner, as the sole and exclusive remedy available to the Owner (but without prejudice to Owner’s termination 

and take over rights pursuant to Section 9.5, and the consequences of the exercise of such rights), the Availability 

Liquidated Damages, the currency of which shall be BRL; in accordance with Exhibit M, for operating 

performance that fails to meet the Availability Guarantee. 

 

ARTICLE 11 

LIMITATIONS OF LIABILITY 

Section 11.1 Limitations on Liability 

(a) O&M Contractor’s Limit of Liability.  The total cumulative liability of the O&M Contractor to the Owner 

under or in connection with the Agreement and/or the Services or otherwise whether arising, in contract or breach 

of contract or statutory duty or otherwise and whether arising by way of liquidated damages, liability following 

termination of this Agreement or otherwise, shall not exceed 12-month period until this Agreement expires or 

terminates, one hundred per cent (100%) of the Fixed Fees paid or payable during such 12-month period plus the 

Reimbursable Expenses payable to the O&M Contractor under this Agreement during such twelve-month period 

in each case applicable to such period (the “Limit of Liability”).  

For the purpose of calculating the Limit of Liability or any other caps on the O&M Contractor’s liability under 

this Agreement, the Limit of Liability or relevant cap shall be valued in BRL and shall be adjusted for inflation to 
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the same extent that the Fixed Fees are adjusted for inflation hereunder. The foregoing Limit of Liability shall not 

apply to (i)  any insured claim to the extent that such claim is covered by insurance proceeds actually received by 

the O&M Contractor from the insurance required to be maintained under this Agreement, except for the amount 

of deductibles incurred by the O&M Contractor; (ii) liabilities of the O&M Contractor to or on behalf of the Owner 

or an Owner Indemnified Person arising out of the gross negligence or fraud of the O&M Contractor; (iii) 

indemnification obligations under Section 8.2 and Section 4.8(a)(v); or (iii) the O&M Contractor’s indemnification 

obligations arising under any provision of this Agreement to the extent arising in respect of third-party Claims for 

Losses caused as a result of O&M Contractor´s or/and O&M Subcontractor´s action. For the avoidance of doubt, 

the Parties acknowledge and agree that the amounts subject to any of the exclusions to the Limit of Liability set 

forth in this item (a) or item (b) below shall not be considered for the purposes of determining whether the Limit 

of Liability has been achieved.   

(b) Owner’s Limit of Liability. The total liability of the Owner to the O&M Contractor under or in connection 

with the Agreement or otherwise whether arising in contract, breach of contract or statutory duty or otherwise and 

whether arising by way of liquidated damages, under any Applicable Law, liability following termination of this 

Agreement or otherwise, and except for Owner’s payments obligations related to the Fixed Fees and Reimbursable 

Fees and accrued interest, shall not exceed the Limit of Liability calculated in accordance with Section 11.1(a). 

For the purpose of calculating the Limit of Liability or the value of any caps on the Owner’s liability under this 

Agreement, the Limit of Liability or relevant cap shall be valued in BRL for the purpose of this Section 11.1 and 

shall be adjusted for inflation to the same extent that the Fixed Fees are adjusted for inflation hereunder. The 

foregoing Limit of Liability shall not apply to (i)  any insured claim to the extent that such claim is covered by 

insurance proceeds actually received from the insurance required to be maintained under this Agreement, except 

for the amount of deductibles incurred by the Owner; (ii) liabilities of the Owner to or on behalf of the O&M 

Contractor or an O&M Contractor Indemnified Person arising out of the gross negligence or fraud of the Owner; 

or (iii) the Owner’s indemnification obligations arising under this Agreement in respect of third-party Claims. 

Section 11.2 Waiver of Consequential Damages. Neither Party shall be liable to the other Party for: 

(a) loss of actual or anticipated profit or revenue, loss of use or productivity, loss of production or business 

interruption, loss of goodwill, loss of any contract, loss of opportunity; and / or 

(b) for any kind of indirect loss or damage, which may be suffered by the other Party arising under or in 

connection with the Contract, 

The foregoing exclusions shall not limit or preclude recovery of amounts owed by the Owner or the O&M 

Contractor (i) to, or in respect of Claims by, third parties (i.e., Persons which are not Owner Indemnified Parties 

or O&M Contractor's Indemnified Parties) arising in connection with the actions of the O&M Contractor, (ii) in 

respect of Availability Liquidated Damages; (iii) where such amounts relate to Claims or Losses arising in 

connection with the gross negligence, willful misconduct or fraudulent actions of the O&M Contractor (when no 

limitation of liability provided for under this Agreement shall apply), or (iv) in respect of any claim for personal 

injury or death caused by a Party’s negligence.   

Section 11.3. Exception to any limitation of liability. Notwithstanding any provision of this Agreement to the 

contrary, including, without limitation, any limitations or exclusions of liability set forth herein, the Parties agree 

that any breach of, or non-compliance with, applicable Ethics and Integrity Laws shall not be subject to any 

limitation of liability, exclusion of damages, or cap on liability provided for in this Agreement. 

Accordingly, any Party found to be in violation of the Anti-Corruption Laws in connection with the negotiation, 

execution, or performance of this Agreement shall be fully liable for any and all damages, losses, costs, and 

expenses arising therefrom, without limitation. 

For the avoidance of doubt, the provisions of this Clause shall survive termination or expiration of this Agreement 

and shall apply irrespective of the cause of termination, including termination for convenience or for cause. 

 

ARTICLE 12 
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FORCE MAJEURE 

Section 12.1 Force Majeure.  Subject to Section 12.2 but notwithstanding any other provision of this 

Agreement each Party’s affected obligations under this Agreement shall be suspended by any Force Majeure, 

without the need of a court or arbitral tribunal award, order, decision or judgment, if and to the extent that such 

Party is prevented or delayed from performing by reason of the Force Majeure; provided, however, that (a) the 

suspension of performance shall be of no greater scope and of no longer duration than is necessarily caused by the 

Force Majeure and required by any remedial measures; (b) no obligations of any Party that arose before the 

occurrence of such causes shall be excused as the result of the occurrence; and (c) each Party shall use 

commercially reasonable efforts to remedy its inability to perform; provided, further, that in no event shall either 

Party be relieved from making payments to the other Party in respect of rights accrued pursuant to this Agreement 

by such other Party as a result of Force Majeure.  

Section 12.2 Notification of a Force Majeure.  An affected Party must advise the other Party in writing 

(“Force Majeure Notice”) of: 

(a) the date of commencement of the Force Majeure; 

(b) the nature and expected duration of the Force Majeure; 

(c) the anticipated effect of the Force Majeure on the performance of the Services or any other obligations of 

the affected Party under this Agreement; 

(d) the actions to be taken by the affected Party (i) to prevent, minimise, and mitigate the effect of the Force 

Majeure and to have recourse to alternative sources of services, Spare Parts and materials; and (ii) to use its efforts 

to ensure resumption of normal performance of the Services and its other obligations under this Agreement as 

promptly as possible (including as appropriate repairing or reinstating the Solar Plant in accordance with this 

Agreement), 

and, the affected Party shall send the Force Majeure Notice no later than fifteen (15) days after the date on which 

the affected Party first had knowledge or ought reasonably to have had knowledge of the Force Majeure. Service 

of the Force Majeure Notice by the affected Party on the other Party within this time period shall be a condition 

precedent to the Force Majeure being treated as such under this Agreement. If the affected Party does not deliver 

the Force Majeure Notice in accordance with Section 12.2, the affected Party shall not be entitled to any of the 

benefits of this Section 12 or any other rights which may otherwise arise under this Agreement as a result of the 

relevant Force Majeure. 

Section 12.3  

Section 12.4  

Section 12.5 (Intentionally omitted) 

 

ARTICLE 13 

INSURANCE 

Section 13.1 The O&M Contractor, at his own cost and expense, shall take out and maintain in full force and effect 

and shall cause its subcontractors to take out and maintain in full force and effect, throughout the duration of the 

Agreement and any extensions thereof, the following insurance policies from reputable insurers assigned a rating 

of no less than A- by Standard and Poor’s or the equivalent and shall provide the Owner with copies of the 

corresponding insurance certificates: 

(a) Workers Compensation insurance, as required by the Applicable Laws and agreements made with 

employees; 

(b) Automobile Public Liability insurance, as required by the Applicable Laws, for the vehicles and 
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automotive equipment owned or rented by the Contractor and used in the performance of the services;  

(c) Contractor’s Equipment insurance, covering the full replacement value of all owned, leased, non-owned 

and hired equipment and tools to be used by the O&M Contractor in the performance of the Services 

(d) Comprehensive General third-party liability insurance including professional liability and liability with 

ITSELF (“Responsabilidade Civil – Operações/Prestação de Serviços em Locais de Terceiros – COM ITSELF”) 

due to execution of the Services, covering the financial consequences of the liability arising out loss or damages 

caused to third parties including Owner as consequence of the performance of the Services with a limit not less 

than BRL 40,000,000 combined single limit any one occurrence. It is also required that a professional liability 

insurance (errors and omissions - E&O) (Responsabilidade Civil Profissional E&O) is acquired throughout the 

entire period of this contract. 

This insurance shall include Employer´s liability, sudden and accidental pollution, Cross Liability clause. 

The Owner, at his own cost and expense, shall take out and maintain in full force and effect, throughout the duration 

of the contract and any extensions thereof, an all-risk insurance to cover full replacement value of the Plant from 

reputable insurers and shall provide the O&M Contractor with copies of the corresponding insurance policies. 

 

ARTICLE 14 

ACCESS TO SOLAR PLANT 

Section 14.1 By the O&M Contractor. Subject to any requirements of Applicable Law and the terms of this 

Agreement, the Owner shall provide the O&M Contractor and its Subcontractors, agents and employees with 

access to the Solar Plant and the Solar Plant Site at all times and without prior Notice for the purpose of performing 

the Services, subject to any limitations set forth in the Project Agreements. 

Section 14.2 By the Owner. The Owner and its agents, employees and invitees (including the Financing 

Parties) shall have full and free access to the Solar Plant and Solar Plant Site to perform any investigations, studies, 

operations and maintenance work as authorized under this Agreement or other activities deemed appropriate by 

the Owner in its sole discretion. During any such access to the Solar Plant and Solar Plant Site, any such agents, 

employees and invitees shall materially comply with all O&M Contractor Policies relating to the operation and 

use of the Solar Plant. 

 

ARTICLE 15 

NOTICES 

Section 15.1 Requirements. Any Notice or Notification made pursuant to the terms and conditions of this 

Agreement shall be in writing and be: (a) delivered personally against proof of delivery; (b) sent by certified mail, 

return receipt requested; (c) sent by a recognized overnight mail or courier service, with delivery receipt requested; 

or (d) sent by confirmed facsimile transmission to the following addresses: 

If to O&M Contractor: 

[•] 

If to the Owner:  

[•]  

   

Section 15.2 Representatives. Any technical or other communications pertaining to the Services shall be with 

the Parties’ designated representative. Each Party shall notify the other in writing of the name of such 
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representatives. The O&M Contractor’s Representative and the Owner’s Representative each shall have 

knowledge of the Services and be available at all reasonable times for consultation. Each Party’s representative 

shall be authorized on behalf of such Party to administer this Agreement, agree upon procedures for coordinating 

the efforts of the Parties, and, when appropriate, to furnish information to or receive information from the other 

Party in matters concerning the Services (but not to waive any such Party’s rights hereunder, assume obligations 

on behalf of such Party or amend the terms of this Agreement). 

Section 15.3 Effective Time. Any Notice or Notification given personally, by overnight mail or by certified 

letter shall be deemed to have been received on delivery, any Notice given by express courier service shall be 

deemed to have been received the next Business Day after the same shall have been delivered to the relevant 

courier, and any Notice given by facsimile transmission shall be deemed to have been received upon confirmation 

of dispatch. 

 

ARTICLE 16 

CONFIDENTIALITY 

Section 16.1 Confidential Information and Permitted Disclosures. Except as set forth in this Section 16.1, 

the Owner and the O&M Contractor shall hold in confidence the contents of this Agreement and any information 

provided pursuant to this Agreement and any other information supplied by either Party to the other (collectively, 

“Confidential Information”) for a period of three (3) years following the termination of this Agreement. 

Notwithstanding the foregoing, the Owner and the O&M Contractor may disclose the following categories of 

information or any combination thereof: 

(a) Confidential Information which was in the public domain prior to receipt thereof by such Party or which 

subsequently becomes part of the public domain by publication or otherwise except by a wrongful act of such 

Party or its Affiliates, Subcontractors, employees, directors, officers, agents, advisers or representatives; 

(b) Confidential Information that such Party can show was lawfully in its possession prior to receipt thereof 

from the other Party through no breach of any confidentiality obligation; 

(c) Confidential Information received by such Party from a third party having no obligation of confidentiality 

with respect thereto; 

(d) Confidential Information at any time developed independently by such Party providing it is not developed 

from otherwise Confidential Information; 

(e) Confidential Information disclosed pursuant to and in conformity with Applicable Law or a judicial order 

or in connection with any proceedings described in Article 17; provided that the Party required to disclose such 

information shall give prior Notice to the other Party of such required disclosure and, if so requested by the other 

Party, shall use all reasonable efforts to oppose the requested disclosure as appropriate under the circumstances or 

to seek, through a protective order or other appropriate mechanism, to maintain the confidentiality of the 

Confidential Information (the reasonable costs of which shall be reimbursed by the Party requesting such efforts); 

and 

(f) Confidential Information disclosed to the Parties’ Affiliates and Subcontractors and the Financing Parties 

and each such Person’s employees, directors, officers, agents, advisors, attorneys or representatives as necessary; 

provided that such Persons are informed of the confidential nature of the Confidential Information, and the Party 

disclosing such information shall be liable to the other for any disclosure by such Person in violation of the terms 

of this Section 16.1. 

Section 16.2 Additional Owner Permitted Disclosures.  The Owner may disclose Confidential Information 

to Financing Parties, auditors, or other investors or purchasers, actual or prospective, of the Owner or of the Solar 

Plant; provided, however, that such Persons shall keep such information confidential on terms substantially the 

same as those set forth in Section 16.1. and the Owner shall be liable before the O&M Contractor for any disclosure 

of Confidential Information by such Persons in violation of the provisions of Section 16.1. 
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Section 16.3 Right to Relief.  It is agreed that each Party shall be entitled to relief at law, including, but not 

limited to injunctive relief and specific performance, in the event of any breach or anticipated breach of this Article 

16. 

Section 16.4 Ownership of Confidential Information. Each Party shall retain all right and title to, and interest 

in, its own Confidential Information. All Confidential Information obtained, developed or created by or for the 

O&M Contractor exclusively for the Solar Plant, including copies thereof, is the exclusive property of the Owner 

whether delivered to the Owner or not, but may be used only for the operation and maintenance of the Solar Plant. 

No right or license is granted to the O&M Contractor or any third party respecting the use of the Owner’s 

Confidential Information by virtue of this Agreement, except to the extent required for the O&M Contractor’s 

performance of its obligations hereunder. The O&M Contractor shall deliver the Owner’s Confidential 

Information, including all copies thereof, to the Owner upon request, subject to the O&M Contractor’s right to 

retain copies for its records. 

 

ARTICLE 17 

DISPUTE RESOLUTION 

Section 17.1 Procedure.  Except for third-party claims and cross-claims filed by parties not governed by these 

dispute resolution provisions in which a Party hereto must implead or otherwise join another Party hereto, any 

dispute or matter in question between the Parties arising out of or related to this Agreement, including a conflict 

or dispute arising out of the enforceability, execution, interpretation, implementation, termination, validity or 

variation of the provisions of this Agreement, in connection thereto, or as a result thereof, (a “Dispute”) shall be 

subject to and resolved pursuant to the dispute resolution process set forth in this Article 17 following compliance 

with any other requirements of this Agreement concerning any such Dispute, including but not limited to Notice 

requirements. 

Section 17.2 (Intentionally omitted). 

Section 17.3 Technical Disputes.  Any Technical Dispute shall be resolved pursuant to Exhibit U.  Upon 

notification of a decision in accordance with Exhibit U, if a Party is not satisfied with such decision, the Technical 

Dispute may be submitted to arbitration pursuant to Section 17.4 below. Failure by any Party to notify its intention 

of submitting a Technical Dispute to arbitration within thirty (30) Business Days as of receipt of the notification 

of the relevant decision shall be deemed for all contractual purposes as an acceptance of the relevant decision 

which shall become a contractual obligation. 

Section 17.4 Arbitration.  The Parties agree that any Dispute that is not resolved by amicable negotiations 

pursuant to Section 17.2 or pursuant to Section 17.3 shall be resolved exclusively by arbitration, in accordance to 

the terms of Law No. 9.307/96, in order to resolve any Dispute. Each Dispute shall be fully and finally settled 

according to the Rules of Arbitration (the “Rules”) of the International Chamber of Commerce (“ICC”) in effect 

at the time of its initiation. Each Party shall appoint one duly qualified arbitrator. The two Party-appointed 

arbitrators shall jointly appoint a third duly qualified arbitrator. If either Party fails to appoint a duly qualified 

arbitrator within twenty (20) Business Days after the day on which arbitration was initiated, such appointment 

shall be made by the International Court of Arbitration of the ICC in accordance with its Rules. If the two Party-

appointed arbitrators fail to jointly appoint the third duly qualified arbitrator within 30 (thirty) days after the date 

of the latest appointment of the Party-appointed arbitrators, the ICC shall, upon receipt of a written request by 

either Party, appoint the third duly qualified arbitrator. The seat of the arbitration will be Rio de Janeiro, Brazil.  

The language of the arbitration will be Brazilian Portuguese and the procedure shall be held in accordance with 

Brazilian Law. The Parties elect the courts of the City of Rio de Janeiro exclusively for interim, conservatory or 

enforcement measures, as provided for in the Rules. The Parties hereby agree that the arbitration procedure shall 

continue to take place in the absence of any of the Parties, pursuant to the provisions set forth in the Rules. Except 

for attorneys’ fees, which shall be borne individually by each Party, all other expenses, costs and legal fees will 

be allocated between the Parties pursuant to the instructions of the arbitral tribunal. The Parties agree that all 

arbitration proceedings hereunder, as well as the fact of their occurrence, shall be kept confidential by the Parties 
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and may only be disclosed to their personal representatives and legal and other professional advisors or as required 

by Applicable Law and insofar as is necessary to obtain, confirm, correct, vacate or enforce any decision or award. 

In the event of a breach of the preceding sentence, the arbitral tribunal shall be authorized to assess damages and 

each of the Parties hereto consents to the expansion of the scope of arbitration for such purpose. The Parties hereto 

shall participate in any arbitration, joining the claimant or the defendant as the case may be. The Parties agree that 

any order, decision or determination of the arbitral tribunal shall be final, conclusive and binding. Notwithstanding 

the provisions of this Section 17.4, any dispute between the Parties shall not relieve the Parties from their 

obligations hereunder other than the obligation of the Parties to make any payments that are being disputed in good 

faith.  

 

ARTICLE 18 

MISCELLANEOUS 

Section 18.1 Execution.  This Agreement is signed by the Parties electronically. In accordance with Provisional 

Measure No. 2,200/2001 (including article 10, paragraph 2 thereof), the Parties expressly agree and accept the use 

of electronic signature solutions to execute this Contract (via Docusign or similar platforms). The Parties also 

agree that such electronic signature constitutes a valid and reliable means to confer authenticity and integrity to 

this Contract for all legal purposes.  

Section 18.2 Governing Law. This Agreement, and the rights, benefits, duties and obligations of the Parties 

and any dispute arising under or relating thereto shall be governed by, and be construed in accordance with, the 

laws of the Federative Republic of Brazil, without regard to its conflict of laws principles.  

Section 18.3 Amendments, Supplements, Etc.  No written or oral modification of this Agreement shall be of 

any force or effect unless such amendment or modification is in writing and is signed by a duly authorized 

representative of the Party to be bound thereby.  

Section 18.4 Headings.  The headings of the Sections and Articles of this Agreement have been inserted for 

convenience of reference only, do not form part of this Agreement and shall not affect in any way the meaning or 

interpretation of this Agreement. 

Section 18.5 Assignment; Novation.  The Owner, may without the consent of the O&M Contractor assign the 

benefit of all or any part of this Agreement and/or any benefit arising under or out of the Agreement to its Affiliates 

and/or the Financing Parties (including, in case of assignment to the Financing Parties, by way of collateral 

assignment). Any assignment to other third parties may be effected only with prior written consent of the 

Contractor, such consent not to be unreasonably withheld or delayed.  The O&M Contractor may not assign, pledge 

or otherwise transfer its rights and obligations under this Agreement without the prior written consent of the 

Owner, which may not be delayed or unreasonably withheld.  Any attempted assignment, pledge or other transfer 

in violation of this Section 18.5 shall be null and void. For the avoidance of doubt, a change in Control of a Party 

shall not constitute an assignment prohibited by this Agreement. 

Section 18.6 Successors and Assigns.  This Agreement shall be binding upon and inure to the benefit of the 

Parties, and their respective successors and assigns, to the extent that assignment is permitted hereunder. 

Section 18.7 Other Customers.  Nothing in this Agreement shall be construed to prevent or prohibit the O&M 

Contractor from providing the same or similar services to any Person not a Party to this Agreement, provided that 

the provision of such services does not adversely affect the O&M Contractor’s ability to perform its obligations 

hereunder. 

Section 18.8 No Waiver.  A Party’s waiver of any event of default, breach or failure to enforce any of the terms, 

conditions or other provisions of this Agreement at any time shall not in any way affect, limit, modify or waive 

that Party’s right thereafter to enforce or compel strict compliance with every term, covenant, condition or other 

provision hereof, any course of dealing or custom of the trade notwithstanding. All waivers must be in writing and 

signed on behalf of the Owner and O&M Contractor in accordance with Section 18.3. The waiver of any breach 
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of any term or condition hereof shall not be deemed a waiver of any other or subsequent breach, whether of like 

or different nature. 

Section 18.9 Severability.  If any provision of this Agreement is declared by a court or tribunal of competent 

jurisdiction to be illegal, unenforceable or void, that provision shall be modified so as to be enforceable and as 

nearly as possible reflect the original intention of the Parties, it being agreed and understood by the Parties that (i) 

this Agreement and all the provisions hereof shall be enforceable in accordance with their respective terms to the 

fullest extent permitted by Applicable Law, and (ii) the remainder of this Agreement shall remain in full force and 

effect. 

Section 18.10 Review and Approval.   Notwithstanding the Owner’s review or the Owner’s approval of any 

items submitted to the Owner for review or approval, neither the Owner, nor any of its representatives or agents 

reviewing such items, including without limitation the Owner’s Representative, the Financing Parties and their 

advisors, shall have any liability for, under or in connection with the items such Person reviews or approves, and 

the O&M Contractor shall remain responsible for the quality and performance of the Services.  The review or 

approval of any items by the Owner or its representatives or agents reviewing such items, including without 

limitation the Owner’s Representative, the Financing Parties and their advisors, shall not constitute a waiver, 

whether express or implied, of any claim, benefit or right that the Owner may then or thereafter have against the 

O&M Contractor, including any claim for breach of this Agreement or any Applicable Law. Unless otherwise 

expressly provided herein, the Owner shall not unreasonably delay its review of any item submitted by the O&M 

Contractor for review or approval.   

Section 18.11 Grant of License Regarding Intellectual Property Rights. The O&M Contractor shall retain 

sole and exclusive ownership of the O&M Contractor’s Intellectual Property Rights, but for the avoidance of doubt 

the Intellectual Property Rights in all data produced by the SCADA System, in whatever form, shall be the sole 

property of the Owner.  The O&M Contractor hereby grants to the Owner and its successors and permitted assigns 

a continuing, non-exclusive, perpetual, worldwide, transferable, non-terminable and irrevocable right and license, 

including the right to grant and authorize sublicenses, and on a royalty-free and fully paid up basis, in and to copy, 

use and communicate the Intellectual Property Rights included in any of the O&M Contractor’s documents, 

calculations, computer programs, and other software, drawings, schematics, manuals, details, models and other 

documents of a technical nature supplied by the O&M Contractor in connection with this Agreement and otherwise 

necessary for the operation use, and maintenance repair, extension and demolition of the Solar Plant. The Owner 

grants the O&M Contractor a non-exclusive, royalty-free licence until the earlier of the expiry or termination of 

this Agreement to use and communicate the Intellectual Property Rights in the data produced by the SCADA 

System for the sole purpose of performing the Services in accordance with this Agreement.  

Section 18.12 Construction.  Every term and provision of this Agreement shall be construed simply according 

to its fair meaning and not strictly for or against any Party. 

Section 18.13 Entire Agreement.  This Agreement supersedes any other agreements, whether written or oral, 

that may have been made or entered into between the Owner and the O&M Contractor or by any officer of such 

Party relating to the Services in respect of the Solar Plant.  This Agreement, including the exhibits and schedules 

attached hereto, which are hereby incorporated by this reference as though fully set forth herein, constitutes the 

entire contract between the Parties with respect to the subject matter hereof. Nothing in this Agreement, except as 

expressly provided for under this Agreement, is intended to confer upon any Person other than the Parties any 

rights, remedies, obligations or liabilities under or by reason of this Agreement. 

Section 18.14 Good Faith Negotiation. The Parties confirm that the negotiation and execution of this 

Agreement were conducted on an arm’s length basis and followed the principles of probity and good faith, which 

will also be complied with by the Parties when exercising their rights and performing their obligations under this 

Agreement. This Agreement is entered into by the Parties in compliance with the principles of law generally 

adopted under Brazilian law. For the purposes of the Civil Code (including Article 157 thereof), each Party hereby 

expressly confirms and acknowledges that (i) it has expertise and experience in performing the activities 

contemplated hereunder; (ii) the obligations of the Parties hereunder are proportional and balanced; (iii) no fact or 

obligation contained in this Agreement may be considered as or may constitute an infringement of the Applicable 
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Law as applied to this Agreement nor to the object and nature thereof; (iv) it is aware of all circumstances related 

to, and the rules that govern this Agreement  and (v) the Fixed Fees and Reimbursable Expenses are sufficient for 

performing all the obligations agreed herein and all potential risks, pursuant to Applicable Laws and Good Industry 

Practices, were properly assessed and considered by the O&M Contractor in the formation of the price. In 

furtherance of the foregoing, the Parties acknowledge and agree that in the instances where the Applicable Laws 

confer on any of the Parties a right that contradicts or is otherwise inconsistent with the rights conferred on the 

Parties in this Agreement, the rights under the Applicable Laws shall not be exercised by the relevant Party to the 

extent conflicting or inconsistent with the rights conferred upon such Party by this Agreement. 

Section 18.15 Further Assurances.   The Owner and the O&M Contractor will each use its reasonable efforts 

to implement the provisions of this Agreement, and for such purpose each, at the reasonable request of the other, 

will, without further consideration, promptly execute and deliver or cause  to be executed and delivered to the 

other such assistance (including in connection with any financing involving the Solar Plant by the Owner), or 

assignments, consents to collateral assignment, other consents or other instruments in addition to those required 

by this Agreement, in form and substance reasonably satisfactory to such Party, as the other Party may reasonably 

deem necessary or desirable to implement any provision of the Agreement.  At the request of the Owner, the O&M 

Contractor agrees to provide assistance as the Owner may reasonably request in documenting or verifying the 

nature and substance of the performance of the Services by the Contractor for purposes of any qualification of the 

Solar Plant, and promptly to execute and deliver or cause to be executed and delivered such instruments or 

certifications in connection therewith and in form and substance reasonably satisfactory to the O&M Contractor, 

as may be reasonably requested by the Owner. 

Section 18.16 Announcements, Publications. Subject to Article 16, neither Party shall (either directly or 

indirectly), and neither Party shall be permitted to, issue or make any public release or announcement with respect 

to or concerning any matter the subject of, or contemplated by, this Agreement without reasonable prior 

consultation with the other Party and affording such other Party a reasonable opportunity to provide comments on 

such proposed release or announcement; provided, however, that nothing in this Agreement shall prevent (i) either 

Party from independently making such public disclosure or filing as it determines in good faith is required by 

Applicable Law or (ii) the Owner from issuing a public announcement regarding the Solar Plant that does not 

discuss or describe this Agreement or the obligations of the O&M Contractor hereunder without the prior 

consultation with the O&M Contractor.   

Section 18.17 Survival.  Any provision which by its terms or by implication is intended to survive the 

termination or expiration of this Agreement shall so survive, including Section 4.9, Section 6.5, Section 6.6, Article 

8, Article 10, Article 11, Article 16 and Article 17. 
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EXHIBIT A 

SCHEDULE OF DEFINITIONS 

The terms defined in this Schedule of Definitions shall include the plural as well as the singular and the singular 

as well as the plural.  Except as otherwise indicated, all the agreements or instruments herein defined means such 

agreements or instruments as the same may from time to time be supplemented or amended or the terms thereof 

waived or modified to the extent permitted by, and in accordance with, the terms thereof. When used in the 

Agreement (as defined below), unless otherwise defined therein, the following terms shall have the respective 

meanings set forth below: 

“Affiliate” means a Person which directly or indirectly Controls, or is Controlled by, or is under common control 

with, the Affiliate.  

“Agreement” has the meaning set forth in the introductory paragraph of this Agreement. 

“Applicable Law” means the laws of the Federative Republic of Brazil and any applicable laws, statutes, orders, 

decrees, decision, directive, order, treaty injunctions,  licenses, permits, approvals, agreements, regulations, rule, 

code, ordinance, judgment, arbitral award, writ, legal requirement, or the like, of any Governmental Authority, 

and the binding written interpretations thereof, including any statute, law, rule, regulation, code, ordinance, 

judgment, decree, writ, order or the like, which apply to either Party, this Agreement, the Solar Plant, the O&M 

Contractor’s provision of the Services, including the operation and maintenance of the Solar Plant Site, the Solar 

Plant, and the Interconnection Facilities, or the protection of individuals or the environment during the 

performance of or as a result of the Services. 

“Applicable Permit” means each and every national, local or other license, consent, appraisal, authorization, 

ruling, exemption, franchise, variance, order, judgment, decree, declaration, regulation, registration, agreement, 

notarisation, permission, authority, certification, filing, recording, permit (including, where applicable, conditional 

permits) or other approval with, from or of any Governmental Authority, including each and every environmental, 

construction, operating or occupancy permit and any agreement, consent or approval from or with any other Person 

that is required by any Applicable Law for the lawful performance of the Services and any other obligation 

hereunder by the O&M Contractor or operation of the Solar Plant, including the Owner Acquired Permits, the 

O&M Contractor Acquired Permits and the Environmental Qualification Resolutions. 

“Associated Persons” means any natural or legal person who, directly or indirectly, provides services to or on 

behalf of the O&M Contractor in connection with this Agreement, including, without limitation, agents, 

subcontractors, consultants, associates, partners, or any collaborators in joint ventures. 

“Availability Calculation Period” has the meaning set forth in Exhibit M of the Agreement. 

“Availability Guarantee” has the meaning set forth in Section 4.5 (c). 

“Availability Liquidated Damages” has the meaning set forth in Exhibit M. 

“BRL” means Brazilian Real. 

“Business Day” means a Gregorian calendar Day except Saturdays and Sundays and any official Brazilian Federal 

or Minas Gerais State public holiday. 

“Business Hours” means 7:00 a.m. to 4:00 p.m. on any Business Day. 

“CCEE” means the Power Commercialization Chamber 

“Change In Law” means the enactment, adoption, promulgation, modification, or repeal after the date of 

execution of this Agreement of any Applicable Law of a national, state or local Governmental Authority; provided, 

however, that no change in any income tax law (whether national, federal or otherwise) or any other law imposing 
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a tax, duty, levy, impost, fee, royalty, or similar charge on the importation or exportation of any item or service 

for which O&M Contractor is responsible hereunder shall constitute a Change in Law.  

“Claims” means claims, actions or proceedings that may result in Losses. 

“Commencement Date” means until Sixty (60) days following the Effective Date.  

“Confidential Information” has the meaning set forth in Erro! Fonte de referência não encontrada.. 

“Control” of a Person means (including with correlative meaning the terms “Controlled”, “Controls” and 

“Controlled by”) means the power, directly or indirectly, to direct or cause the direction of the management and 

policies of a Person, whether through the ownership of voting securities or any interest carrying voting rights, or 

to appoint or remove or cause the appointment or removal of (i) any directors (or equivalent officials) or those of 

its directors (or equivalent officials) holding the majority of the voting rights on its board of directors (or equivalent 

body); or (ii) in respect of Persons that do not have a board of directors, its executive officers or those of its 

executive officers holding a majority of the voting rights on its board of officers, in each case, whether by contract 

or otherwise, and "Controlled" shall be construed accordingly.  For purposes of this Agreement the O&M 

Contractor shall not be deemed an affiliate of the Owner. 

“Consumables” shall mean all materials and supplies that are used in the operation, maintenance, and repair of 

the Solar Power Plant and which are regularly consumed and replaced due to wear and tear or usage during the 

normal course of operation, which will be the responsibility of the O&M Contractor. Consumables include, but 

are not limited to, cleaning agents, lubricants, coolants, hydraulic fluids, filters, fuses, light bulbs, and any other 

materials that are expended and not reusable. Consumables are distinct from Spare Parts, which are durable 

components that may be replaced less frequently. 

“Days” means a Gregorian calendar day, consisting of 24 hours from midnight to midnight. 

“Dispute” has the meaning set forth in Erro! Fonte de referência não encontrada.. 

“Direct Costs” means the O&M Contractor’s or any Subcontractor’s actual, verifiable and commercially 

competitive direct cost (without overhead, management, contingency, warranty, administrative expenses or profit) 

for labor, material, equipment, services, tools, supplies, subcontracts, jobsite facilities, utilities, and jobsite staffing 

necessary to perform any activity required as a result of an Excusable Event, which cost shall be substantiated by 

written invoices, payment applications, time sheets, engineering drawings, photographs and/or other 

documentation as the case may be, reasonably satisfactory to Owner.  

“Directly Caused” means a cause that directly brings about a delay or Direct Costs, and without which the delay 

would not have occurred or the Direct Costs would not have been incurred. 

“Effective Date” has the meaning set forth in Erro! Fonte de referência não encontrada.. 

“Emergency” means an event occurring at the Solar Plant Site, or any adjoining property, that (a) poses actual, or 

imminent risk of, (i) serious personal injury; or (ii) material physical damage to one or more Solar Generators or 

to the Solar Plant; or (iii) material physical damage to third party property; and (b) requiring, in the good faith 

determination of the O&M Contractor or the Owner, immediate preventative or remedial action. 

“Environmental and Social Guidelines” means (a) the Equator Principles; (b) IFC’s Performance Standards on 

Social and Environmental Sustainability, dated January 2012; (c) IFC’s Environmental, Health and Safety General 

Guidelines, dated April 30, 2007; and (d) applicable IFC Sector-Specific Health and Safety Guidelines. 

“Environmental and Social Requirements” means the requirements of the Environmental Laws, the 

Environmental and Social Guidelines and the Environmental Qualification Resolutions. 

“Environmental Law” means any Applicable Law concerning pollution or protection of health, safety, natural 

resources or the environment or relating to land use, surface or subsurface strata, ambient air, surface water, ground 

water, threatened or endangered species, migratory birds or wetlands, including Applicable Laws related to the 
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generation, distribution, use, treatment, storage, disposal, Release or threatened Release, clean-up, transport or 

Handling of Hazardous Materials, or record keeping, notification, disclosure and reporting requirements.  

“Environmental Qualification Resolutions” means each the environmental and social requirements set forth in 

Exhibit V. 

“EPC Contract” means the Engineering, Procurement and Construction Agreement entered by and between the 

Owner and the EPC Contractor for the implantation of the Solar Plant. 

“EPC Contractor” means Biosar Brasil – Energia Renovável Ltda. 

“Endemic Issues” means failures in components, with the same root-cause, in materials, installations, 

manufacturing process, construction, and/or design, EPC Contractor or EPC Equipment manufacturers, if the 

failure occurs: i) in inverters, in more than a five per cent (5%) of the components of the Plant, in two natural 

years, ii) in trackers, in more than a five per cent (5%) of the components of the Plant in a two natural years, iii) 

in ABB transformers, in more than a seven point five per cent (7.5%) of the components of the Plant in two natural 

years,  iv) in modules, more than zero point twenty five per cent (0,25%) of the components of the Plant in two 

natural years, and v) in the rest of the equipment, in more than a fifteen per cent (15%) of the components of the 

Plant in a natural year. The Parties agree that failures in components of the Plant (whether if it is an inverter, a 

tracker, a transformer, a module or any other component) shall only be considered as Endemic Issues according to 

this clause if, cumulatively, (i) such components were provided by the EPC Contractor; (ii) the failure was not 

caused by a breach by the O&M Contractor of its obligations under this Agreement; and (iii) the failure was not 

caused as a result of externalities (such as from environment, but not limited to) on the relevant equipment. To 

avoid any doubts, components that become part of the Plant (whether if such components were Spare Parts or 

provided by the Owner orSubcontractors under warranty or not) in substitution to failed components provided by 

the EPC Contractor shall not be considered as Endemic Issues according to this clause. 

“Equipment” means all of the equipment, materials, apparatus, structures, components, instruments, appliances, 

supplies and other goods required to complete Services and constituting the Solar Plant, including but not limited 

to any trackers, inverters, transformers, SKIDS, wiring devices, substation equipment, DAS instrumentation, DAS 

control, combiner/re-combiner boxes, mounting system, revenue meters,  plane-of array pyranometer, horizontal 

pyranometers, back-of-module thermocouples, wind-speed sensors, wind-direction sensors, and ambient air 

temperature sensors, Modules,  and other that may be needed for the normal operation of the Solar Plant.  

“Equipment Warranty” means any supplier or manufacturer warranty covering the Solar Plant or any Equipment 

and shall include any EPC Contract’s warranties under the EPC Contract, Major Equipment Warranties (as such 

term is defined in the EPC Contract), the Module Warranty (as such term is defined in the EPC Contract) and any 

other subcontractor’s warranties provided in respect of the Equipment under the EPC Contract. 

“Equator Principles” means the equator principles published by the Equator Principles Association (as amended 

from time to time). 

“Ethics and Integrity Laws” means all national or international laws, rules, and regulations applicable to the 

Parties that: (I) prohibit practices of corruption, bribery, influence peddling, embezzlement, misappropriation, 

diversion of assets, abuse of functions, and illicit enrichment; (II) prohibit money laundering (including any 

underlying crime), terrorism financing, as well as impose requirements for recordkeeping and related financial 

reporting; and (III) regulate (a) imports, exports, reexports, transfers, releases, shipments, transmissions, or any 

other form of supply or receipt of certain goods, technologies, software, or services, including dual-use items; and 

(b) coercive measures, including economic or financial sanctions, embargoes, or restrictions applied against States, 

designated areas, and natural or legal persons, imposed or enforced under laws and regulations administered or 

periodically supervised by a sanctions authority, including, but not limited to, the United Nations Security Council, 

the European Union and its Member States, the United States of America, and Brazil. 

“Excusable Event” has the meaning set forth in Section 4.10 (b).  
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“Financing Parties” means (a) any and all lenders providing senior or subordinated construction, interim, or long-

term debt financing or refinancing to the Owner for the Solar Plant; or (b) any Person providing credit support to 

the Owner, in each case, directly in connection with the Solar Plant and, in each case, any trustee or agent thereof. 

“First Complete Maintenance” has the meaning set forth in Section 7.6. 

“Fixed Fee” has the meaning set forth in Erro! Fonte de referência não encontrada.. 

“Fixed Fee Services” means the Services to be provided by the O&M Contractor set forth in Exhibit B. 

“Force Majeure” means an event of force majeure or act of God under Brazilian law, as defined by article 393, 

sole paragraph of the Civil Code, including: (i) acts of war (whether declared or not), epidemics, sabotage, military 

actions or hostilities and acts of terrorism or the escalation thereof occurring after the date of execution of this 

Agreement; (ii) regional or national strikes, work stoppages, slowdowns or lockouts of any trade category involved 

in performance of the Services and adversely affecting abilities of the relevant Party to comply with the terms and 

conditions of this Agreement; (iii) acts of God and inclement weather or such other atypical events of nature that 

are not predictable and/or the effects of which cannot be avoided by employing reasonable control measures (but 

not including weather conditions which could be reasonably expected and avoidable to occur at the Site or at any 

other location where any portion of the obligations under this Agreement is to be performed);  (iv) accidents or 

emergency stoppages in order to prevent accidents that impede or restrict the operation and/or construction and/or 

expansion of facilities related to performance of the Services; (v) expropriation, or statement of eminent domain 

for expropriation purposes (declaração de utilidade pública), or any other restriction imposed by any 

Governmental Authority on the relevant Party’s assets which prevents such Party’s assets or abilities from 

complying with the terms and conditions of this Agreement, provided that such restriction is not caused by a non-

compliance or default of the relevant Party; or (vi) any other circumstance, change, development, event or fact that 

is unpredictable or unavoidable by the affected Party and which prevents such Party from complying with the 

terms and conditions of this Agreement, all of the foregoing events listed on items (i) through (vii), if and to the 

extent any such events qualify as force majeure under article 393, sole paragraph, of the Civil Code. 

“Force Majeure Notice” has the meaning set forth in Erro! Fonte de referência não encontrada.. 

“Good Industry Practices” means (i) the degree of skill, care, prudence, foresight and diligence reasonably to be 

expected of a properly qualified, skilled and experienced engineer, designer and contractor in the solar energy 

industry engaged in the provision of works of a similar size, nature, value, complexity, scope as the Services in 

Brazil, and without reducing the standard of care to be exercised, having regard to the actual knowledge of the 

O&M Contractor and the knowledge that an experienced and prudent services contractor would be reasonably 

expected to have under an operation and maintenance agreement; and (ii) those practices, methods and acts that 

would be implemented and followed by prudent experienced and international contractors and/or operators of 

electric interconnected facilities, or prudent contractors or operators of solar power generating facilities similar to 

the Solar Plant in Brazil, during the relevant time period, which practices, methods and acts, in the exercise of 

prudent and responsible professional judgment in the light of the facts known at the time the decision was made, 

could reasonably have been expected to accomplish the desired result at the lowest cost, consistent with good 

business practices, reliability, expedition and safety and compliance with the Applicable Laws, Applicable Permits 

and Grid Code, and shall include, at a minimum, those professionally responsible practices, methods and acts 

described above that comply with the Equipment Warranties, the Spare Parts Warranties and the Requirements.   

“Governmental Authority” means applicable national, state, provincial and local governments and all ministries, 

commissions, authorities, agencies, departments, instrumentalities, municipalities, courts, state-owned or mixed 

capital corporations and other authorities or other body, officer or public entity (including any zoning authority, 

building inspector, or health or safety inspector) lawfully exercising or entitled to exercise any administrative, 

executive, judicial, legislative, police, regulatory, or taxing authority or power or other subdivisions of any of the 

foregoing having jurisdiction over the matter or Person in question, including ANEEL, EPE (Empresa de Pesquisa 

Energética), SEMAD (Secretaria de Meio Ambiente e Desenvolvimento Sustentável de Minas Gerais) and 

BNDES, ONS and CCEE. 
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“Grid Code” means the Procedimentos de Rede of the ONS and any other rules which define the bases, 

procedures, and criteria to control the connection to the Transmission System as well as the planning, operation, 

maintenance and development of the Transmission System, and which includes the photovoltaic grid connection 

code annexed to the Grid Code.  

“Handling” means the production, use, treatment, storage, transportation, generation, manufacture, processing, 

distribution, disposal, Release or threatened Release. 

“Hazardous Materials” means all pollutants, contaminants, chemicals, or industrial, toxic or hazardous 

substances or wastes and other substances regulated under terms of similar import pursuant to Environmental 

Laws, including asbestos and asbestos-containing materials, mining wastes, petroleum and petroleum-derived 

products, polychlorinated biphenyls, lead and lead-based paints and materials, and radon. 

“Health, Safety and Security Plan” has the meaning set forth in Erro! Fonte de referência não encontrada.. 

“Health, Safety and Security Requirements” has the meaning set forth in Erro! Fonte de referência não 

encontrada.. 

“Holiday” has the meaning set forth in Exhibit N. 

“ICC” has the meaning set forth in Erro! Fonte de referência não encontrada.. 

“IFC” means the International Finance Corporation. 

“Indemnified Party” means the O&M Contractor Indemnified Party or the Owner Indemnified Party. 

“Indemnifying Party” has the meaning set forth in Erro! Fonte de referência não encontrada.. 

“Inventory of Spare Parts List” means all equipment, Spare Parts, Consumables, appliances, parts, instruments, 

appurtenances, accessories, furnishings of whatever nature listed on Exhibit L, which will be initially provided by 

the Owner and delivered to the O&M Contractor. The Spare Parts will be replaced and delivered by the Owner 

throughout the O&M Agreements. Furthermore, with respect to Consumables, they shall be replaced and delivered 

periodically by O&M Contractor as needed for the operation of the plant and delivered to the Owner at the end of 

the contract term. 

“Intellectual Property Rights” means all licenses, trade secrets, copyrights, patents, service marks, trade names, 

trademarks, franchises, permits, proprietary information and other ownership rights relating to the Services or 

otherwise necessary for the provision of any Equipment, Spare Parts, or Consumables in relation to the 

performance of the Services or the ownership, operation and maintenance of the Solar Plant, including all Solar 

Plant related documents, models, computer drawings, calculations, and other  electronic expressions, photographs 

and other expressions. 

“Interconnection Agreement” means, collectively, the Contrato de Conexão ao Sistema de 

Transmissão (CCT) between each SPV and Serra Paracatu Transmissora de Energia S.A. and the 

Contrato de Uso do Sistema de Distribuição (CUSD) between each SPV and CEMIG 

Distribuição S.A., in both cases (i) or (ii) as both Serra Paracatu Transmisora de Energia S.A. or 

CEMIG Distribuição S.A. may be replaced by any other applicable party approved by the 

Governmental Authority with respect to the connection of each SPV Solar Plant  to the applicable 

local electric utility’s facilities.  

“Interconnection Facilities” means facilities and devices (e.g., circuit breakers, filters, protection devices, relays 

and metering) necessary to interconnect and deliver power from the Solar Plant to the Transmission System, in 

accordance with the Interconnection Agreements. 

“Inverter” means inverters type General Electric PSC-1000 MV-L-QC-1500 volts.  
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“Lender Direct Agreement” has the meaning ascribed to such term in Section 5.5. 

“Limit of Liability” has the meaning set forth in Erro! Fonte de referência não encontrada..  

“Losses” means actual damages, liabilities, losses, penalties, fees, arbitral awards, costs and other expenses 

(including reasonable legal fees and expenses) of any kind whatsoever.  

“Major Subcontractor” means a Subcontractor listed on Exhibit J or any other Subcontractor whose Subcontracts 

with the O&M Contractor (or another of its Subcontractors) relate to the supply of the Main Transformer or 

Modules or require payments by the O&M Contractor (or such Subcontractor) in excess of one hundred thousand 

Brazilian Real (BRL 100,000) per month on each SPV. 

“Module” means Solar Plant’s multi-crystaline silicon photovoltaic modules. 

“Module Supplier” means Canadian Solar. 

“Monthly Report” means the monthly reports to be delivered to Owner in accordance with Exhibit B. 

“MW” means megawatt of AC power. 

“Main Transformer” means the 34.5kV/138kV transformer of the Solar Plant. 

“Notice” or “Notification” means a written communication between the Parties required or permitted by this 

Agreement and conforming to the requirements of Article 15. 

“Notice of Disputed Payment” means a Notice served under Section 6.4(c) setting out details of the amount of 

an invoice which is disputed by the Owner. 

“O&M Contractor” has the meaning set forth in the introductory paragraph of this Agreement, and its successors 

and permitted assigns, if any. 

“O&M Contractor Acquired Permits” means all Applicable Permits required under any Applicable Laws for 

the lawful performance of the O&M Contractor’s obligations under the Agreement, other than the Owner Acquired 

Permits, a partial listing of which is set forth on Exhibit O-2, including any additional permit required in 

accordance with Erro! Fonte de referência não encontrada..  

“O&M Contractor’s Indemnified Party” has the meaning set forth in Section 8.1 (b). 

“O&M Contractor Policies” means the O&M Contractor’s health, safety and environmental policies. 

“O&M Contractor Representative” means the representative designated by the O&M Contractor (by a written 

Notice delivered to the Owner), who shall act as the single point of contact on behalf of the O&M Contractor with 

respect to the prosecution and scheduling of the Services and any issue relating to this Agreement and who shall 

generally be available on the Solar Plant Site during Business Hours during the Term. 

“O&M Contractor’s Personnel” means any employee, agent or representative of the O&M Contractor or any 

Subcontractor. 

“O&M Facility” means the structure located at the Solar Plant Site aimed at serving as warehouse and office 

facilities for the O&M Contractor. 

“O&M Manual” means the procedures manuals in effect with respect to the Solar Plant as set forth in Exhibit E, 

together with such other operating and maintenance manuals provided by the EPC Contractor and other vendors 

or manufacturers for all Spare Parts, components and systems of the Solar Plant. 

“Operating Personnel” has the meaning set forth in Section 4.8 (c). 

“Owner” has the meaning set forth in the introductory paragraph of the Agreement, and its permitted successors 

and assigns, if any, under the Agreement. 
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“Owner Acquired Permits” means those Applicable Permits specifically set forth on Exhibit O-1 as the Owner 

Acquired Permits. 

“Owner’s Indemnified Party” has the meaning set forth in Section 8.1 (a).  

“Owner Policies” means the Owner’s health, safety and environmental policies. 

“Owner’s Personnel” means any employee, agent or representative of the Owner or any service provider of the 

Owner in connection with the Solar Plant other than O&M Contractor’s Personnel. 

“Owner’s Property” has the meaning set forth in Erro! Fonte de referência não encontrada.(a). 

“Owner Representative” means the representative designated by the Owner (by a written Notice delivered to the 

O&M Contractor), who shall act as the single point of contact on behalf of the Owner with respect to the 

prosecution and scheduling of the Services and any issue relating to this Agreement. 

“Permissible Materials” has the meaning set forth in Erro! Fonte de referência não encontrada.. 

“Permit Requirement” means any requirement or conditions contained in any Applicable Permit relating to the 

Services or the performance thereof, including any condition on or with respect to the issuance, maintenance, 

renewal or transfer of any Applicable Permit or any application in respect thereof. 

“Person” means any individual, corporation, company, incorporated organization, trust, limited liability company, 

or any other entity or organization with legal existence, including any Governmental Authority. A Person shall 

include any officer, director, member, manager, employee or agent of such Person. 

“Power Purchase Agreements” or “PPAs” means each of the Reserve Energy Agreements, dated September 06, 

2016, between the applicable SPV and CCEE relating to the offtake of electricity generated by each SPV Solar 

Plant. 

“Project Agreements” means (a) the EPC Contract; (b) the Real Property Documents; (c) the Module Supply 

Agreement; (d) any Equipment Warranties t; (e) the Interconnection Agreements; and (f) the Owner Acquired 

Permits and the O&M Contractor Acquired Permits, as applicable; (g) the PPAs, as each may be amended, 

supplemented, restated or otherwise modified and in effect from time to time, and as provided to the O&M 

Contractor by the Owner. 

“Project Availability” means the Measured Average Availability Rate (MAA) of each SPV Solar Plant, as defined 

in Exhibit M. 

“Real Property Documents” or “Real Property Rights” means easements, subordinations and other real 

property agreements that create or evidence any real property interests relating to the Solar Plant, as amended, 

restated or otherwise modified from time to time and includes those deeds of assignment of right to use between 

Viena Fazendas Reunidas Ltda. and each of the SPVs dated May 9, 2016 (as may be amended, transferred and 

assigned) and the commitments of right of way in respect of the areas where the Interconnection Facilities will be 

installed (the forms of which are included in Exhibit Q-4). 

“Remedial Plan” has the meaning set forth in Section 4.12(c). 

“Reimbursable Expenses” has the meaning set forth in Erro! Fonte de referência não encontrada.. 

“Reimbursable Services” has the meaning set forth in Erro! Fonte de referência não encontrada.(a). 

“Reimbursable Services Review Threshold” has the meaning set forth in Erro! Fonte de referência não 

encontrada.(b). 

“Related O&M Agreements” means (i) the Operations and Maintenance Agreement entered into and by the 

O&M Contractor and Pirapora V Energias Renováveis S.A., Pirapora VI Energias Renováveis S.A., Pirapora VII 

Energias Renováveis S.A, Pirapora IX Energias Renováveis S.A and Pirapora X Energias Renováveis S.A. on [•] 
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and (ii) the Operations and Maintenance Agreement entered into and by the O&M Contractor and Vazante I 

Energias Renováveis S.A., Vazante II Energias Renováveis S.A., and Vazante III Energias Renováveis S.A. on 

[•]. 

“Release” means any release, spill, emission, leaking, pumping, emptying, dumping, injection, abandonment, 

deposit, disposal, discharge, dispersal, leaching or migration of Hazardous Materials (including the abandonment 

or discarding of Hazardous Materials in barrels, drums or other containers) into or within the environment, 

including the migration of Hazardous Materials into, under, on or through soil, subsurface strata, surface water, 

groundwater, drinking water supply, any sediments associated with any water bodies or any other environmental 

medium. 

“Requirements” means the requirements of this Agreement, Applicable Laws, Applicable Permits, Permit 

Requirements, the Grid Code, the Project Agreements, Environmental and Social Requirements, Health, Safety 

and Security Requirements, Owner Policies Good Industry Practices and the Financing Parties’ requirements (for 

the latter, as set forth in Erro! Fonte de referência não encontrada.). 

“SCADA System” means the remote supervisory control and data acquisition system to be provided to the Solar 

Plant by the Owner. 

“Schedule of Definitions” means this schedule of definitions. 

“Scheduled Maintenance” means activity required for the scheduled maintenance of the Solar Plant, including 

as described in O&M Manual. 

“Senior Representative Negotiation” has the meaning set forth in Erro! Fonte de referência não encontrada.. 

 “Services” means the Fixed Fee Services and the Reimbursable Services. 

“Solar Generator” means the integrated solar generation equipment consisting of an Inverter, its connected 

Modules, the related facilities and devices connecting the Modules to the Inverter, and the racking and/or tracking 

structures to which such Modules are attached. This includes, but is not limited to, posts, tilt brackets, DC cabling, 

combiner boxes, switches, step-up LV/HV transformer. 

“Solar Plant” has meaning ascribed to such term in the preamble of this Agreement.  

“Solar Plant Site” means the site, including the Real Property Documents, on which the Solar Plant is located, as 

described in Exhibit Y. 

“Spare Parts” means all appliances, parts, instruments, appurtenances, accessories, furnishings of whatever nature 

listed on Exhibit L hereto and any other that may be needed for the normal operation of the Solar Plant which may 

be from time to time installed in or attached to any Solar Generator or any other portion of the Solar Plant pursuant 

to the terms of this Agreement, which are under Owner responsibility. 

“Spare Parts Warranties” has the meaning ascribed to such term in Section 4.3(c). 

“SPV Solar Plant” has the meaning ascribed to such term in the preamble of this Agreement. 

“Subcontractor” means any Person other than the O&M Contractor, retained by the O&M Contractor, and any 

Person at any tier retained by such first-described Person, in each case, to perform any portion of the Services. 

“Substation” means the substation dedicated to the Solar Site. 

“Taxes” means any present or future tax, levy, impost, duty charge, fee, deduction or withholding of whatever 

nature which is levied, collected, assessed or imposed by a Governmental Authority at any time, and any interest, 

penalty, charge, fee or other amount imposed, collected, withheld, assessed or made on or in respect of any of the 

above (including impostos, taxas, preços públicos, contribuições sociais, contribuições de intervenção no domínio 

econômico, contribuições previdenciárias, encargos trabalhistas e sociais). 
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“T&M” means a time and materials basis based on the rates set forth in Exhibit N attached hereto. 

“Technical Dispute” has the meaning set forth on Exhibit U. 

“Term” has the meaning set forth in Erro! Fonte de referência não encontrada.. 

“Terminating Party” has the meaning set forth in Erro! Fonte de referência não encontrada.. 

“Territory” means the country on which the Solar Plant Site is located. 

“Tracker” means a single-axis NexTracker tracking module and mounting system.  

“Transmission Company” means Serra Paracatu Transmissora de Energia S.A., and any other party responsible 

for implementation, operation, and maintenance of transmission or distribution facilities for electric power to 

which each SPV Solar Plant shall be connected and shall include its successors and permitted assigns. 

“Transmission System” has the meaning set forth in the Interconnection Agreements.  

“Unscheduled Maintenance” means all non-routine maintenance and repairs of the Solar Plant, including any 

inspection, maintenance, repair or other services that are not included as part of the Scheduled Maintenance.  
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Signature page 

 

SIGNED BY or on behalf of the parties on the date stated at the beginning of this Agreement. 

 

Signed on behalf of 

 

 

PIRAPORA II ENERGIAS RENOVÁVEIS S.A. 

PIRAPORA III ENERGIAS RENOVÁVEIS S.A. 

PIRAPORA IV ENERGIAS RENOVÁVEIS S.A. 

 

 

By: 

Title: 

 

 

By: 

Title: 

 

 

Signed on behalf of 

  

EDF NORTE FLUMINENSE SERVIÇOS E PROJETOS EM GERAÇÃO DE ENERGIA LTDA. 

 

By: 

Title: 

 

 

By: 

Title: 
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